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TWENTY-FIRST ANNUAL MEETING | 
FLORIDA STATE BAR ASSOCIATION 


FIRST DAY—MORNING SESSION 


Friday, April 6, 1928. 
The twenty-first Annual Session of the Florida 
State Bar Association convened in the Municipal Aud- 
itorium at Tampa, Florida, on Friday, April 6, 1928, 
at Ten o’clock A. M., the President, Hon. John B. 
Sutton, of Tampa, presiding. 


THE PRESIDENT (John B. Sutton): I now de- 
clare the Florida State Bar Association in session, 
which is the Twenty-first Annual Meeting of this As- 
sociation. 

I have the pleasure of introducing, who will de- 
liver the address of welcome on behalf of the Tampa 
Bar Association, Honorable Herbert S. Phillips, who 
will now speak to you. (Applause) 

MR. HERBERT S. PHILLIPS (Of Tampa): Breth- 
ren, and members of the Bar Association of the State 
of Florida. I feel that it is a great honor to be per- 
mitted to take part in extending a welcome to the 
members of this Association to our city. 

Henry Drummond in his work on the Alchemy of 
Influence says no man can walk down the street with- 
out leaving his mark upon those he passes. That may 
be an exaggerated statement of the influence that 
one individual has upon others, but if it is true of 
an individual, how much truer must it be of an asso- 
ciation of attorneys who have met together for a 
definite purpose. Accepting Mr. Drummond’s state- 
ment as true, it gives me great pleasure on behalf 
of the Bar Association of Hillsborough County to wel- 
come you and the wives that you brought with you, 
and also the members of our Supreme Court, and 
the distinguished men who have traveled from their 
homes to this distant town to help make this Associa- 
tion a success, because we know that your presence 
among us will be inspirational, uplifting, and broaden- 
ing. You cannot walk by us and linger with us with- 
out leaving your mark upon us. 

The Bar Association of the State of Florida is 
potential with opportunities of doing good. It should 
be the greatest force in the legislative and Judicial 
branch of our Government. If we have bad laws we 
are largely responsible for them. If we have incompe- 
tent judges we are largely responsible for them. The 
time has come to this country when the Bar Associ- 
ation, the American Bar Association, working through 
the State Bar Associations must prevent and check 
and curb the tendency that is manifested in Congress 
to enact dangerous laws. I would not take the time to 
go into this, but to illustrate, a Bureau, or a Com- 


mission is created, and soon it desires more power, 
more jurisdiction, and before the people know it, it 
has it. Even the Department of Immigration last 
month introduced a bill in Congress providing for a 
Border Guard Constabulary of the United States, that 
is responsible to no head or no power except that with 
which it is clothed by the Act, to supersede the Unit- 
ed States Marshal, and those matters are matters that, 
as I see it, the American Bar Association must be 
concerned with so that it can keep in touch with the 
proposed legislation through acting and through State 
Bar Associations to counteract many laws that are be- 
ing enacted by our congress. 

I am not going to talk long because my friends 
warned me not to speak very long. 

The greatest force, the most important branch of 
this Government, is our Judiciary. Now when every- 
thing else fails we have to look to our Judiciary, and 
only through a fearless and independent Judiciary can 
we hope to see this Government preserved. When the 
mob powers and when anarchy seek to destroy gov- 
ernment, when predatory wealth, when organized la- 
bor, when all the forces, make the assault upon our 
Constitution, who is it that holds itself aloft and says 
“Thus far you may go and no farther’? It is the Ju- 
diciary that stands between the forces that would 
destroy and the forces that would upbuild and pre- 
serve. It is the Judiciary that stands between those 
who would loot the Public Treasury and the people. 
It is the Judiciary who stands between those who 
would destroy the law, annul the Constitution and defy 
it, and those who would preserve it. My friends, Chief 
Justice Marshall said that the Judicial Branch of our 
Government comes nearer to the hearts of the people 
and enters upon the fire-side more than any other 
branch of Government. He said that above all things 
the Judiciary should be independent and be respons- 
ible to no power, no influence, no consideration ex- 
cept his God and his Conscience. He said that from 
his youth until the present day that he always be- 
lieved that the greatest scourge an avenging God could 
visit upon an ungrateful and offending people would 
be an incompetent and dependent Judiciary that dis- 
penses favors instead of justice. If it were not for 
the Judiciary, what protection would the people have 
from legislatures that seek to tax the people and 
put burdens upon them grievous to be borne? The 


Judiciary, my friends, stands as the very bulwark 
of the Government. If free government ever fails in 
this Republic it will be because the Judiciary has - 
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failed. The administration of law, the enforcement of 
the law, the protection of property and the preser- 
vation of human liberty rises no higher than the 
honesty and the integrity and the fairness of our 
Judiciary. 

But, my friends, I must not take up too much 
time. It has given to the members of the Bar Associ- 
ation of Hillsborough County and their friends and the 
Citizens of this city the keenest pleasure to plan for 
your entertainment. We are proud of our city, proud 
of the development you will see since we met here 
four years ago. We are proud of Davis Island, which 
has sprung its magic light from mud-flats in the Hills- 
borough River. We are proud of everything in our 
city except our Court House, we are ashamed of that. 
Senator A. G. Turner is Chairman of the Entertain- 
ment Committee. He will be at your command. In 
fact he guarantees you that the entertainment will 
be a success. Dignity will preside over the banquet 
tonight in the presence of our illustrious friend 
George P. Rainey, Junior, as Toastmaster. Judge O. 
K. Reaves and Mr. Himes, who are veterans in pleas- 
ing the fair sex, will have charge of the ladies. James 
W. Morris will preside at the Smoker tomorrow night 
with a chivalry that cannot be excelled, and will give 
you the benefit of all he learned in the salons of 
gay “Paree.” 

Gentlemen, you are thrice welcome to our city, and 
we hope that you will give us the pleasure of enter- 
taining you again; the sooner the more will be our 
pleasure. I thank you. (Applause) 

THE PRESIDENT: Mr. Phillips has extended to 
you the welcome on behalf of the local Bar Association 
and has told you what we think of our city. However, 
we have present this morning one of the men who have 
contributed much, if not more than almost any other 
citizen towards building up the City of Tampa, and I 
have the pleasure of presenting to you Honorable D. 
B. McKay, the Mayor of our city. (Applause) 


MR. D. B. McKAY (Mayor): Mr. Chairman, vis- 
itors, ladies and gentlemen; if I may lay claim to 
any one quality of merit it is an appreciation of my 
limitations, so I have resolved that I never will argue 
with a woman and that I will not attempt to speak 
before a convention of orators. You have already re- 
ceived an eloquent address of welcome. I will attempt 
no such language as Mr. Phillips has used in tender- 
ing you the hospitality of this city. I shall content my- 
self with assuring you that I endorse everything that 
he has said. We are honored by your presence. We 
shall do all in our power to give you a pleasing impres- 
sion of Tampa, to make Your stay here enjoyable, to 
cooperate with you with every means in our power, 
because we recognize that you are assembled here not 
only for your own welfare, but for the good of the 
people of Florida. 


Gentlemen, Tampa extends to you a very sincere 
and unreserved welcome. (Applause) 

THE PRESIDENT: We now have a gentleman who 
used to reside in the Imperial City of Florida, but 
now in one of the provinces, because Tampa is the 
Imperial City, who on behalf of the State Bar Associ- 
ation will respond to the addresses of welcome that 
have been delivered, the Honorable Robert H. Ander- 
son of the Jacksonville Bar. (Applause) 

MR. ROBT. H. ANDERSON (of Jacksonville): Mr. 
President, ladies and gentlemen. We are fortunate in- 
deed to be gathered in these pleasant surroundings. 
The offer of the hospitality made by the Tampa Bar 
Association and by the Mayor of the City is not dif- 
ficult to accept. This garden spot, this Imperial City 
of Florida, situated on a beautiful bay where nature’s 
gifts have been lavishly bestowed, and added to by 
human hand and enriched by the hospitable character 
of the people are so lain at our feet that our meeting 
should indeed prove successful: In these circumstances 
the co-mingling of the members of the Bar from every 
nook and cranny of the State of Florida should prove 
pleasant and profitable. The exchange of ideas, of 
thoughts, of experiences, will be to our mutual ad- 
vantage, and make for the betterment of our noble 
profession. 

The practice of law is a life’s work of giant pro- 
portion. The men who have worked the hardest at it, 
have been the closest students of it, have become 
its veritable slaves, but have scarce acquired any ap- 
preciable portion of the knowledge that is offered. 
Every contribution made by any member of this pro- 
fession, valuable though it may be, helpful though it 
may prove in solving our problems, is but a stone 
set in the building of the Temple of Justice, a build- 
ing which will never be finished. But let us not be 
discouraged, let us rather take heart and carry on; let 
us do our work so well that in building this temple 
to Justice we will erect walls that will shelter the 
weak and the oppressed from the strong and will af- 
ford protection to the law abiding against the forces 
of lawlessness and disorder; let us contrive machinery 
which will defeat the ways of viciousness; let us build 
moats about this temple over which the savage and 
the barbarian cannot cross in his assault upon society ; 
and for their assistance in enabling us to perform these 
various and pleasant duties which confront us let us 
acknowledge to our host our deep and grateful appreci- 
ation. (Applause) 

THE PRESIDENT: I recognize in the audience Mr. 
Hart, formerly Treasurer of the American Bar Asso- 
ciation, and would like to have Mr. Evans escort Mr. 
Hart to the stand. (Applause) 


Now, gentlemen of the Association, there must 
always be mixed a little business with pleasure, and 
for a short time we are going to take up the business 


— 

‘ 

4 

4 

g 

ong 

1 

4 

> 

| 

‘ 

7 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 5 


of the Association, after which we will have a word, 
as we usually have, from the Honorable William H. 
Ellis, of our Supreme Court. We shall not be engaged 
in business very long, but it is necessary to transact 
some business at this ‘time. The business to be trans- 
acted at this time, the program being varied slight- 
ly, will be first the report of the Executive Council 
of the Bar Association, which report I should like to 
have presented at this time. 

THE SECRETARY (Mr. Gov Hutchinson): Mr. 
-President, all these reports are published in the Spe- 
cial Convention number of the Law Journal. 

THE PRESIDENT: I don’t think it is necessary 
to read that report. There is a supplemental report, 
Mr. Secretary, which Mr. Evans has, I believe. I would 
like for you to read the supplemental report, attached 
to which is a copy of the ‘Constitution and By-laws 
as approved by the Executive Council, or I should 
say an amendment to the Constitution and by-laws, 
which has been approved by the Executive Council and 
which on yesterday was approved by the conference of 
Local Bar Association Delegates, and it is very im- 
portant that this matter of the adoption of the con- 
sitution at this time be considered. I would ask Mr. 
Hutchinson to read the report, other than the published 
report, because I see no use taking up the time of 
the Association of reading that report. 

THE SECRETARY: Mr. President and gentlemen, 
the supplemental report of the Executive Council is as 
follows: 

Tampa, Florida, April 6, 1928. 
TO THE FLORIDA STATE BAR ASSOCIATION: 

Your Executive Council recommends that the pro- 
posed amended constitution and by-laws of the Flor- 
ida State Bar Association be adopted. 

Respectfully submitted, 
John B. Sutton, 
President of the Florida State Bar Association, For 
Executive Council. 


ADDITIONS TO PROPOSED CONSTITUTION OF 

THE FLORIDA STATE BAR ASSOCIATION 

1. Immediately following Article XIV, insert the 
following: 

ARTICLE XV 
SECTIONS. 

There shall be a section of this Association to be 
known as the Conference of Bar Association Delegates, 
acting under the by-laws and directions of this associ- 
ation, with such organization powers and duties as may 
be prescribed by this association. 

The said Conference shall adopt such constitution, 
by-laws and rules of procedure as it may deem advis- 
able, provided the same shall not be in conflict with 
the constitution and by-laws of this association. 

2. After making the above insertion, Article XV, 
as written, will become Article XVI. 


3. In Article VII, immediately after the sub-para- 
graph “K,” insert the following: 

(1) A Committee on American Law Institute to 
be composed of five members, one to be appointed 
from each Congressional District, and one from the 
State at Large. The members of said Committee, ap- 
pointed in the year 1928, shall serve respectively for 
periods of one year, two years, three years, four years 
and five years, and thereafter the term of appoint- 
ment, except to fill vacancies by death or resignation, 
shall be for the period of five years. 

4. Immediately after sub-paragraph “K”, relating 
to the duties of committees, insert the following: 


(1) Committee on American Law Institute: 

This Committee shall take such steps and perform 
such duties as shall be deemed by its members to be 
necessary or advisable to co-operate with the Amer- 
ican Law Institute. 


THE PRESIDENT: Gentlemen, you have heard 
the reading of the report. Mr. Evans, former Presi- 
dent of this Association, has devoted a great deal 
of time to this Constitution, to the amendments and 
the By-laws, and the proposed amendments as read 
there, which were suggested by the Conference of Bar 
Association Delegates on yesterday, I will ask Mr. 
Evans, in order to expedite the disposition of this topic 
if he will please take charge of this on the floor for 
the purpose of giving any information that may be 
desired and answering any questions that may be 
asked. 

MR. W. I. EVANS (Of Miami): Mr. President, 
ladies and gentlemen: The Executive Council, which 
has served you during this year, at its first meeting 
took under consideration the matter of preparing an 
amended constitution and by-laws for the Association. 
This Association has recognized generally I believe, 
for a number of years that the Constitution and By- 
laws under which we have been working are not suit- 
able for the present needs of the Association. The 
Executive ‘Council has devoted a great deal of time 
to the preparation of the proposed new Constitution 
and By-laws, which is printed in the Journal that you 
have before you. Now I think we could perhaps expe- 
dite this work, Mr. President, to begin with, by ask- 
ing if there is anyone who has read the proposed 
constitution and by-laws who has any questions he 
would like to ask about it. As the Constitution and By- 
laws have been published in the March issue of the 
Journal, and in the special edition of the Journal which 
you have before you, I assume, Mr. President, that 
everyone in the room is familiar with it. 


MR. L. R. RAILEY (of Miami): Mr. President, 
do I understand at this time we are considering the 
entire new proposed Constitution and By-laws or just 
the two Amendments? 


f 


THE PRESIDENT: The entire proposed new Con- 
stitution and By-laws. 

MR. EVANS: There are not a great many changes 
in the proposed submission by the Executive Council. 
We have tried to clarify the provisions of the exist- 
ing constitution and By-laws, wherever clarification 
seemed to be necessary. We have added some Commit- 
tees. 

We have provided a means, which we believe is a 
better means than under the existing condition, with 
reference to handling of complaints and grievances 
against members of the Association. 

The dues of the Association are increased from five 
dollars to seven dollars and a half a year. The Execu- 
tive Council believes that that increase is necessary in 
order to continue the publication of the Journal. 

JUDGE ARMSTEAD BROWN (of Tallahassee) : It 
might be of some assistance to the members if you 
would call attention to the most important changes 
between the old Constitution and the new. 

MR. EVANS: Yes, sir; I would be glad to do that. 
Article 1, no change. Article 2, no change. Article 3, 
relating to membership is changed to limit the mem- 
bership to white persons, which has always been the 
intention, but not specifically mentioned in the old 
Constitution, and to allow any person who has been 
a member of the Bar of Florida for six months to 
become a member. It is the thought of the Executive 
Council that a limitation of six months is ample. 
Article 4, election of members, virtually no change in 
sub-section “A”. Sub-section B is taken from the Con- 
stitution of the American Bar Association. 

Article 5, officers. This article has been clarified 
by providing that the officers shall hold office until the 
adjournment of the next annual meeting, and is as 
follows: (Reading) 

Under the present constitution if it was strictly con- 
strued Mr. Sutton would have gone out of office before 
this meeting was held, but that has not been the con- 
struction put on it, but we thought it better to amend 
it and clarify it. 

In the present Constitution the meaning of Article 
6 is obscure. (Reading Article 6) 

Now, gentlemen, if anyone has any questions he 
would like to ask about this I shall be glad to answer 
them to the best of my ability. 


JUDGE BROWN: I would like to ask one question. 
I don’t exactly understand the first sentence of 
Article 11, of the Constitution on the subject of dues. 
It says, “Each member shall pay to the Treasurer 
annually the sum of seven dollars and fifty cents, 
which sum shall include dues and cost of subscrip- 
tion to the Journal of the Association, the subscription 
price of which to members shall be fixed by the Execu- 
tive Council from time to time.’ Does that mean that 
the Executive Council can have the power to increase 
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the dues from time to time, or they would merely 
show a statement of how much of those dues goes 
to the payment of the subscription? 

MR. EVANS: I will ask Mr. Cooper to explain 
that. 

MR. J. C. COOPER, JUNIOR (of Jacksonville) : Mr. 
President, that provision was drafted at the sugges- 
tion of the Publication Committee because of the reg- 
ulation of the Post Office Department for second class 
mail matter, where it is entered. The Journal goes, in 
substance, free of charge to members of the Associ- 
ation, so it is necessary to certify to the Post Office 
Department that a certain amount of the annual dues 
have been set aside as subscription, and that is simply 
drafted to comply with the suggestion of the Post Of- 
fice Department and as our former By-laws did not con- 
tain that provision this was done to meet the sug- 
gestion of the Post Master of Jacksonville. It simply 
means that the Executive Council may from time to 
time allocate a certain amount thereof as dues for the 
law Journal which is then certified to the Post Office 
Department. 

JUDGE BROWN: I don’t desire to shut off de- 
bate, but after giving this Constitution and By-laws 
some study before I came to the Association, I feel 
myself it is a very excellent report, and to get it 
before the Association I move we adopt the Consti- 
tution and By-laws as reported. 

MR. N. N. BLAKLEY (of Miami): Article 10 of 
the By-laws, Mr. President, regarding membership 
and dues provides for eliminating the name of a mem- 
ber, but it does not make any provision relative to 
reinstating him on payment of his dues. It says that 
his name can be stricken by the Executive Council for 
non-payment of dues, but it does not make any pro- 
vision for reinstating the member. 

MR. PRESIDENT: That is covered, I think, by the 
provision permitting one to resign, and I think there 
is a provision in there that when a member has re- 
signed, or when he has been dropped on account of 
failure to pay dues, he can be reinstated by paying the 
accumulated dues. 


MR. G. EDWIN WALKER (of Bartow): I would 
like to ask Mr. Evans one question, please, with ref- 
erence to the resolution passed by the Committee of 
Delegates yesterday, at the request of Mr. Bentley, 
with reference to a committee to assist the president 
in the preparation of a program for the delegates’ 
meeting. Was that not intended to be placed in the 
By-laws or the Constitution? 


MR. EVANS: No, sir; that is in the proceedings 
of the Delegates. 


THE PRESIDENT: Is there any discussion? It has 
been moved and seconded that the report of the Com- 
mittee, insofar as it applies to the adoption of the new 
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Constitution and By-laws as amended, be approved. Is 
there any discussion? 

MR. ALFRED A. GREEN (of Daytona Beach): I 
would like to ask the meaning of the provision of 
Article 12, paragraph D of the By-Laws “upon the dis- 
barment or suspension of any member of this Asso- 
ciation he shall automatically cease to be a member 
of this Association.” I find however no provision for 
suspension. There is a provision for disbarment. 

MR. EVANS: That means suspended under order 
of the Court. 

JUDGE PAUL D. BARNES (of Miami): Mr. Pres- 
ident, I hesitate to make any suggestion of any changes 
as to the Constitution and By-laws, but it appears to 
me that Article 1 of the By-laws should be changed. 
I want to call to the attention of the Association, 
that the order of business, according to Article 1, 
cannot be changed, apparently except by unanimous 
consent of the members present. I think that would 
make it possible for one or two or three to defeat the 
wishes of the Association, and I put that in the form 
of a motion, that Article 1 of the By-laws, “Shall not 
be varied except by unanimous consent of the mem- 
bers present,” be changed to read, “Except by consent 
of one-third of the members present.” 

THE PRESIDENT: Judge Barnes has moved to 
amend Section 1, of Article 1, of the By-laws to 
change the provision requiring the unanimous consent 
for the change of the program and providing that one- 
third of the membership may change the order of bus- 
iness. The motion has been seconded. The question is 
upon the adoption of the amendment offered by Judge 
Barnes from Miami. 

MR. R. A. HENDERSON, JUNIOR (of Fort 
Myers) : The intention of that, Mr. President, and mem- 
bers of the Association, was that the business of the 
Association might be expedited, and that with fixed 
speakers from long distances, where perhaps without 
knowledge of the fact two-thirds of the members would 
agree to a change in the printed program, that it 
would defeat the purpose of the Association itself, and 
unwillingly deprive the Association Members of the 
real treats that might be in store upon such printed 
program, making it necessary, for instance, if the 
speakers had to take trains for other appointments, 
when interrupted by other discussions, for those 
speakers to not appear upon such program. That per- 
haps was discussed by the Executive Committee to a 
greater extent than any other proposed change, and 
the same reason suggested by Judge Barnes was heard 
by the Committee and a majority of the Committee in 
the first instance were favorable to the proposed 
Amendment, but it seems to me the Association would 
tend unwittingly to defeat its very purpose if which 
such amendment were now adopted. 


MR. EVANS: Mr. President, I don’t know very 


much about legislative bodies, but if I understand the 
situation in Congress, to take a matter up out of its 
order you have got to have the unanimous consent of 
the House. Now every year the Executive Council de- 
votes nearly the entire year to the making up of a 
program for these annual meetings. In the making up of 
that program the Council invites speakers from vari- 
ous parts of the country. When they come here they 
are guests of the Association, and they must neces- 
sarily be allowed the particular time we have invited 
them to speak. Now of necessity, the program, when it 
has been prepared by the Executive Council must be- 
come inflexible unless for good reason every member 
of the Association shall deem it wise to change it. I 
see that under certain conditions which might exist, 
the President of the Association, the members of the 
Executive Council and indeed members of the Asso- 
ciation might be very seriously embarrassed by reason 
of a change from the printed program. It was for that 
reason, after giving the matter a great deal of thought, 
the Executive Council decided to insert that provision 
in the By-laws, following out, as we understand it, in a 
general way, the plan and procedure of the House of 
Representatives of the United States. I trust that the 
Amendment offered by Judge Barnes will not carry. 

A VOICE: I move that the motion to amend 
Article 1 of the By-laws be put on the table. 

(The motion was seconded, and on being put was 
carried) 

MR. L. R. RAILEY (of Miami): In Article 10 of 
the By-laws, I move that the period after the word 
“rolls” at the end of the article be made to a comma, 
and that the following be added, ‘‘And he shall not be 
reinstated until all unpaid dues are paid.” That would 
prevent a member coming back without paying his 
back dues, and I think that provision should be in 
there. 

(The motion was seconded, and on being put was 
carried) 

MR. W. H. BECKHAM (of Miami): Mr. Chairman, 
under Article 7, Committees, Sub-section J— 

MR. COOPER: Of the Constitution or By-laws. 

MR. BECKHAM: Of the Constitution, Sub-section 
J, Committee on Judicial selection, this as I understand 
it is one of the provisions going into the Constitu- 
tion and it occurs to me it is a little broad and I think 
we should consider that before we pass it. I think we 
should go very carefully in giving any committee the 
right to place the endorsement of the Bar Associa- 
tion behind any appointment and to that end I move 
that we amend that provision by adding the words 
“Provided that the actions of this Committee shall not 
be construed as placing the recommendation of the 
State Bar Association behind any particular Ap- 
pointee.” 


(The motion was seconded) 
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A VOICE: Is this open for discussion? Is it the in- 
tention of the motion to defeat the purpose of the sec- 
tion of the Constitution? For it seems to me apparent 
that in the event the motion prevails there would be no 
occasion for the Article in the Constitution. 

MR. JOHN B. L’ENGLE (of Jacksonville): At the 
time this proposed section was discussed in the Execu- 
tive Council I felt the same way as the mover of the 
present Amendment does. It was also suggested prob- 
ably behind the motion that it is creating possibly a 
political machine. It will be noticed that there are some 
safeguards erected around that section, and it is not 
quite as broad as it would at first seem, one of the 
safeguards being that the members of that Commit- 
tee hold no other office in the Association, the second 
safeguard being the distribution of that Committee 
over the entire state. I think if those two elements 
are duly considered that the Amendment will not seem 
as broad as it at first appears from a hasty reading, 
and I trust the motion to amend will not be adopted, 
because it cannot have any other effect than to strike 
the Article and its effectiveness from the proposed 
constitution. 


A VOICE: I would like to ask an explanation as 
to the purpose for this Committee, in other words I 
would like to know if it is intended that the State Bar 
Association shall undertake the work of determining 
between two or three or more applicants for judicial 
positions which one of those applicants shail be ap- 
pointed for if that is not the purpose I can’t see the 
purpose of the amendment. 


MR. K. I. McKAY (of Tampa): Mr. President; as 
I understand the Section of the proposed amended con- 
stitution the power of this Committee is directed not 
at inquiring into the fitness for selection particularly 
or for the purpose of recommending anyone for ap- 
pointment, but to inquire into the unfitness of an 
applicant for Judicial positions, so as to protect the 
Judiciary of this State from those who are not quali- 
fied from being placed in Judicial positions. We are 
all Trustees. We hold ourselves out as being fit to be 
trusted by our clients in representing them pertaining 
to their business and advising them as to their rights 
and protecting them, can’t we trust each other? If 
this Association can’t trust a Committee of nine mem- 
bers who undoubtedly will be selected from the sole 
consideration of fitness, distinction and experience in 
investigating the qualification of applicants for Judi- 
cal positions, and keep their investigations and 
activities free from political consideration and personal 
preference, directing it entirely to bettering conditions 
on the Bench of this State; it seems to me that Com- 
mittee will be worth while and will serve a most useful 
purpose. I have been a member of this Association for 
quite a few years and at the same time I have not 
been active, and this is the first constructive propo- 


sition that has been put before the Association that 
I have had the pleasure of attending, the rest of it has 
been largely social and social interchange between 
the members at the ‘Conventions. It seems to me this 
is one of the most vital things that has been pre- 
sented for the consideration of this Association and 
I am heartily in favor of the Section of the Consti- 
tution as written, and I hope it will be adopted. 

MR. RAILEY: It seems to me, Mr. President, that 
this article— 

THE PRESIDENT: I will say probably this pro- 
vision is of a very great deal of interest to me; I am 
largely responsible for that provision being in there. 
I see we are going to get into considerable discus- 
sion and I am going to ask if someone won’t make a 
motion that we defer further discussion and make it 
a special order of business for this afternoon or to- 
morrow morning. 

MR. RAILEY: I make that motion; I move that 
we make it a special order of business for tomorrow 
morning, the first thing on the program, and I am 
going to ask that I be given permission at that time 
to make my remarks that I intended to make at this 
time. 

(The motion was seconded and on being put was 
carried) 

THE PRESIDENT: Now gentlemen, we are especi- 
ally honored at this meeting of this Association by hav- 
ing some very, very prominent and able men of this 
country in attendance. We have with us most of the 
members of our Supreme Court. We have with us a 
member of that Court who has contributed largely to 
the development of this State, and who has contrib- 
uted much to that Court and who has unselfishly spent 
a great part of his life in the service of the State of 
Florida and who, when speaking to the Bar Associ- 
ation, always gives us something to think about and 
something for the betterment of the Association, for 
the betterment of the individual and for the improve- 
ment of the Bar of our state. It is always a pleasure 
to have him with us and I now take great pleasure 
in presenting to you Honorable William H. Ellis, Chief 
Justice of the Supreme Court of the State of Florida. 


MR. CHIEF JUSTICE ELLIS: Mr. President, 
ladies and gentlemen and members of the State Bar 
Association. It is exceedingly difficult for me to ex- 
press the emotion which I feel in your according me 
the magnificent reception you have just accorded me. 
I would like you to definitely understand, however, 
that I have no illusions and I realize the tribute which 
you involuntarily paid was to your institution, the 
Supreme Court of the State of Florida. I think I am 
perhaps somewhat responsible for the motion which 
has just prevailed that you make a discussion of this 
constitutional proposition a special order for tomor- 
row. I leaned over and whispered to my distinguished 
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friend that I thought it would be prudent for me to 
come back this afternoon and read my address if they 
were going to continue this discussion. Thereupon, he 
suggested it would be a good idea to make it a special 
order of business for some other time. I think that is in 
strict accordance with a sincere desire to transact bus- 
iness. I have always felt in transacting business I 
wanted to get through the disagreeable part first and 
then take up the pleasure, therefore I am on this pro- 
gram, and the disagreeable part we want to get through 
and then we can take up the question of the adoption 
of the Constitution and listen to the real treats that 
are in store for us, the addresses to be made by the 
distinguished gentlemen Mr. Beck and Mr. Marvel. 

I thank the president for his invitation to read a 
paper. I have always entered upon an enterprise of 
this kind with a great deal of fear and trepidation. I 
did not know what I should talk about, but it occurred to 
me I would talk to you a little while on the subject 
of bond validation. (Laughter) 

One time when the President of the Bar Associ- 
ation invited me to read a paper, sometime before the 
Association convened at Atlantic Beach, I announced 
the subject of that paper would be Riparian Rights. 
A great many lawyers attended and a great many were 
interested in that particular subject. I remember one 
friend of mine very much interested in corporations 
who owned large land interests, some of which bordered 
upon navigable streams and others upon the seashore, 
was very much interested, intensely interested and 
wanted to get an angle on what the Supreme Court 
would say about Riparian Rights. He took a seat right 
in front of me. When I finished my paper he took his 
hat and walked out and as he reached the door a lady 
met him and said, ‘Colonel, did you get anything on 
the subject of Riparian Rights?” “Not a damn thing,” 
he said. It is very much in that same spirit that this 
paper will be read. (Loud applause) 

The Chief Justice then delivered his address. (See 
page 30) 

THE PRESIDENT: Ladies and Gentlemen, we have 
just had a wonderful address from our Chief Justice. 
It is now twelve o’clock or a little past and according 
to the program we are to meet at one thirty this after- 
noon, and I want to know what the pleasure of this 
body is, that is whether you want to adjourn now until 
one thirty or what you desire at this time. 

THE PRESIDENT—Mr. Turner, Chairman of the 
Local Entertainment Committee, will probably make 
some announcements of the meeting this afternoon. 


MR. A. G. TURNER (of Tampa): Mr. President, 
ladies and gentlemen, the meeting this afternoon, on 
account of not being able to use the auditorium, will 
be held in the Baptist Church, which is just across 
the street from the Tampa Bay Hotel. Now, with res- 
pect to the other features of the entertainment, Mr. 


President, as you have already appointed a sub-com- 
mittee to take care of that, I would suggest that you 
hear from the Chairman of the Sub-Committee. 

MR. J. W. MORRIS, JUNIOR (of Tampa): Mr. 
President, it is my understanding on account of the 
conditions it will be necessary to change the arrange- 
ment of the address of Mr. Beck to tomorrow morning. 
If I am correct in that it occurs to me it would be 
well to make such an announcement. 

THE PRESIDENT: Thank you. One thing that is 
very important, and all of you who are married and 
have brought your wives will appreciate the import- 
ance of it, there is a bridge party this afternoon at the 
Davis island Country Club, and I am requested to have 
each of you gentlemen stand who have ladies attend- 
ing this meeting with you and who will probably go to 
the Davis Island Country Club this afternoon, in order 
that the Secretary can count you and determine how 
many will be there. 

MR. MORRIS: May I suggest you limit that re- 
quest to stand to the visiting members of the Bar? 

THE PRESIDENT: Yes, of course. Now this bridge 
party will begin at three o’clock and if there are any 
ladies who do not play bridge they will please be over 
there for tea at five o’clock, but all those who play 
bridge will be at the hotel at three o’clock, at which 
time cars will be provided to take them over. 

Now gentlemen of the Association, it has been 
necessary to make some changes in the printed pro- 
gram—you see this Constitution has not yet been 
adopted—this afternoon Honorable Josiah Marvel, of 
Wilmington, Delaware, will speak at the Baptist 
Church. I hope everyone of you will attend and hear 
his address. He is only shortly removed at this time 
from the Presidency of the American Bar Association. 
He is one of the ablest lawyers in this country, and 
he has devoted much time to the public good, and I 
want all of you to be there. He is here as a substitute 
for Mr. J. Hamilton Lewis. Not every man of the 
prominence of Mr. Marvel would like to substitute, 
but he is always willing to serve, and I urge upon 
you to be there this afternoon promptly at one thirty. 
What he is going to talk about I do not know, but it 
will be worth your while to be there. 

Are there any other announcements? 


MR. R. E. L. CHANEY: Mr. President, as Chair- 
man of the Golf Committee, there are two courses 
which have generously extended the privileges to all 
visiting lawyers, whether they play this afternoon or 
whether they play tomorrow afternoon or any time 
when they are down here, The Forest Hills Country 
Club and the Palma Ceia. The Golf Committee has 


arranged a lawyers’ tournament to be held during 
the afternoon, perhaps this afternoon, at any rate, 
so long as you can finish your game before darkness 
overtakes you, and whether you have ever played - 
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golf before or have not or whether you expect to play 
again or not you can play in this tournament and feel 
sure you are going to get a handicap commensurate 
with your efforts as a golfer. This is going to be en- 
tirely new to you, whether you ever played before or 
not. If you don’t have your own clubs, if you will 
come out to Palma Ceia in time this afternoon we will 
arrange to supply you with clubs and try to accommo- 
date you; and, in order that I may have some idea 
of the number may I ask you to please stand, as many 
of you as will participate in the tournament, whether 
you have clubs or not; we will arrange to see that you 
are accommodated. 

THE SECRETARY: Mr. President, I understand 
the members of the Executive Council will meet here 
on adjournment. It strikes me something ought to be 
said about the banquet tonight and let the members 
know what arrangements have been and will be made. 
I know from past experience that it is necessary to 
know how many will be present at the banquet. 

THE PRESIDENT: That is a good suggestion. I 
suggest that everyone that expects to attend the ban- 
quet tonight please stand. 

Remember also that this change has been made in 
the program, that Honorable James M. Beck, who was 
scheduled to speak tomorrow afternoon, will speak at 
the session tomorrow morning in this hall, and that 
Mr. Miller, of the Washington Bar, will speak tomor- 
row afternoon instead of tomorrow morning as was 
originally planned. All sessions of this Convention will 
be held in this Convention Hall tomorrow, but Mr. 
Beck speaks tomorrow morning, and I want all of you 
to be sure and be here. If there is no further business 
we will stand adjourned until one thirty this after- 
noon. 

AFTERNOON SESSION 
Friday, April 6, 1928. 

The Convention convened at 1:30 P. M. in the audi- 
torium of the Baptist Church. The President, Mr. 
John B. Sutton, presiding, introduced the speaker, the 
Honorable Josiah Marvel, of the Wilmington, Delaware, 
Bar, who thereupon delivered an address. (See page 48) 

THE PRESIDENT: (After Mr. Marvel’s address) : 
We have all enjoyed, I am sure, the address of Mr. 
Marvel. He has given us something to think about, 
and I hope that the members of this Bar will do more 
thinking, not only along the lines of the rule making 
power of the Court, but along the lines suggested by 
Mr. Marvel, and that is the duty of the individual 
members of the Bar to the administration of Justice. 

Unless there is objection no business of the Asso- 
ciation will be taken up this afternoon. If there is 
objection, of course, then I shall proceed with the busi- 
ness. Are there any announcements to be made? 


MR. CHANCEY: I am going to ask the local boys 
here who have cars to accommodate, as far as they 


can, the visiting gentlemen to Palma Ceia that want 
to take part in the golf tournament, and while I am on 
my feet I might suggest that there are a few prizes 
awaiting the successful contestants. 

MR. R. A. BURFORD, (of Ocala): I know of no 
more appropriate occasion, Mr. President, for this As- 
sociation to express its appreciation for the very nice 
and instructive address we have just listened to while 
in the presence of the distinguished speaker and I 
move that this Association extend to him its heart- 
felt thanks for his coming on this occasion and for 
the great treat he has given us in the address he has 
just made. 

THE CHAIRMAN: You have heard the resolution 
offered by Colonel Burford, extending the heart felt 
thanks and appreciation of the Association for the 
very able address delivered by Mr. Marvel. 

(The resolution was adopted by a rising vote) 

THE PRESIDENT: Just one moment, gentlemen, 
before you leave. I am not going to detain you but 
there is one other thing. Let me urge upon you to at- 
tend this meeting tomorrow morning and attend it 
promptly. You are here for the purpose of attending 
these meetings and the meeting tomorrow morning 
will be at nine thirty and not at ten o’clock. There are 
some things we ought to do and it is necessary for us 
to do and I will appreciate it if you will be on hand 
tomorrow morning at nine thirty o’clock. 

If there is no further business we will stand ad- 
journed, now until nine thirty o’clock tomorrow morn- 
ing. 

(Adjournment) 

Saturday, April 7, 1928, at nine thirty o’clock A. M. 
the Convention was convened in the music room of the 
Tampa Bay Hotel. 

THE PRESIDENT: The meeting will please come 
to order. The Secretary wants to read the list of new 
members, while the rest of the members are coming 
in. 

THE SECRETARY: Mr. President and gentlemen, 
at a meeting of the Executive Council on yesterday 
certain new members were balloted upon and it is 
proper for the Association as a whole to vote on these 
members. All these applicants have been investigated 
and reported favorably by the Executive Council. 

(The list of applicants was read by the Secretary.) 

Mr. President, all these having been passed upon 
by the Executive Council I move that they be admitted 
to membership. 

(The motion was seconded and on being put was 
carried) 


THE PRESIDENT: Gentlemen, our guest speaker 
this morning desires to leave at 12:45 and I would like 
for some member of the Association to move that his 
address be made a special order to begin promptly at 
ten thirty o’clock because I am under great obligation 
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to Mr. Beck to see that he is permitted to leave here 
at 12:45, and I would appreciate someone making a 
motion to that effect. — 

JUDGE WILLIAM HUNTER (of Tampa): I move 
that it be made a special order for ten thirty this morn- 
ing and that all business be laid aside at that time. 

The motion was seconded and on being put was 
carried) 

THE PRESIDENT: Upon adjournment yesterday, 
there was before the House a motion to adopt the new 
Constitution and By-laws as submitted by the Execu- 
tive Council. An amendment was offered by a gentle- 
man from Miami, Mr. Beckham, to add the following 
words to sub-section J, “Provided that the action of 
this Committee shall not be construed as placing the 
recommendation of the State Bar Association behind 
any particular Appointee’. 

MR. EVANS: Mr. President, I understand the only 
question left for discussion with respect to the pro- 
posed new Constitution and By-laws are the two sub- 
sections “J’’, and in order to clear the decks for action 
on that subject, I should like to move as a substitute 
for the motion now pending that all parts of the pro- 
posed amended Constitution and By-laws other than 
the two sub-sections designated J, be adopted. 

MR. RAILEY: The only way that motion could 
come before the House is a withdrawal of the other 
motions before the house at the present time. Not 
being the maker of that motion, I can’t withdraw it. 
Mr. Beckham is the maker of that motion. 

MR. W. H. BECKHAM (of Miami): I would like to 
ask Mr. Evans if his motion is to strike Sub-section J? 
I will be glad to withdraw my motion. 

THE PRESIDENT: That is the object of your mo- 
tion, is it not, Mr. Evans? 

MR. EVANS: That is not my purpose at this 
time. I simply want to get rid of the discussion as 
to Sub-section J, so that we may go ahead with dis- 
cussion in general. If the gentlemen who are opposed 
to Sub-section J have no objection to the other part 
of the Constitution and By-laws I should like very 
much to get those adopted; so that if in the discussion 
of Sub-section J, we should reach the point where we 
had to stop, we would not be in the position of not 
adopting the remainder of the Constitution. 

MR. RAILEY: Wouldn’t that put us in the posi- 
tion where there is nothing now before the House? 

MR. EVANS: I am offering it as a substitute. 

THE PRESIDENT: He has offered it as a sub- 
stitute which the Chair rules, it is the understanding 
of the Chair that would mean the adoption of the 
Constitution as presented by eliminating from it this 
sub-section J. 

MR. RAILEY: I have no objection to that. That 
would leave nothing before the house. 


-MR. MORRIS: What would then be the procedure, 


to obtain a discussion on the parts that had thereto- 
fore been rejected? 

_ THE PRESIDENT: By moving to amend the sec- 
tion that had been discussed as offered by Mr. Evans. 

MR. RAILEY: That could not be done except by 
unanimous consent before hand. 

THE PRESIDENT: The question, gentlemen, is 
upon the adoption of the Constitution as submitted 
by the Executive ‘Council and the By-laws, save and 
except Section J of the Constitution and Section J of 
the By-laws. Is there any discussion? 

JUDGE O. K. REAVES: If that will have the ef- 
fect of eliminating from the Constitution and from the 
By-laws that Sub-section J, it seems to me the friends 
of that section should discuss it, and I therefore would 
dislike to see this motion prevail, because it would 
have the effect of killing that section. I think the sec- 
tion should be discussed, and if there is any bad 
in it, let’s eliminate it. I think there is merit in it 
and I would like to have the Section discussed. 

THE PRESIDENT: Two thirds of the members 
present can amend the Constitution at any regular 
meeting, and the effect of the motion, as made, as the 
Chair understands it, is to adopt the Constitution, 
except those Sections in the Constitution and by-laws. 
and to adopt this motion would be to eliminate that. 
The Chair has put the affirmative question. All those 
in favor of the motion to adopt the Constitution save 
and except Section J of the Constitution and by-laws. 
please rise. 

MR. EVANS: Mr. President, I rise to a point of 
personal privilege. 


THE PRESIDENT: Gentlemen, we will have to 
have order if we are going to conduct business. Mr. 
Evans has disagreed with the Chair. I will ask Mr 
Evans to state his understanding. 

MR. EVANS: We have before us, Mr. President, 
a report of the Executive Council, which includes the 
recommendation that there be adopted a proposed 
amended Constitution and By-laws. I have moved that 
all parts of that amended proposed Constitution and 
By-laws, save and except Sub-section designated J, 
be adopted. My understanding of the effect of the 
adoption of that motion is that it leaves not acted upon 
the remaining parts of the report of the Executive 
Council, and if the motion which I have made should 
prevail it seems to me that a motion would then be in 
order, if anyone sees fit to make it, that sub-section 
J be adopted, and we might debate that question and 
act upon it. 


MR. RAILEY: The only way that could be done. 
sub-section J would be eliminated, that it could be 
proposed as an amendment to the Constitution which 
has already been adopted. 


MR. C. M. PHIPPS: It seems to me this is not the | 
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time to raise the question on the motion that has been 
put. 

THE PRESIDENT: The Chair sustains the point 
of order. The motion is to adopt the Constitution and 
By-laws, save and except Section J in the Constitution 
and Section J in the By-laws which prescribe the duties 
and for the appointment of a Committee on Judicial 
Selection. The affirmative vote has been put. All op- 
posed to that motion, will please rise. 

(The motion was carried) 

JUDGE REAVES: Now, Mr. President, I move you 
that Sub-section J of the proposed ‘Constitution and By- 
laws be adopted. 

(The motion was seconded.) 

A VOICE: I move that the motion of Judge 
Reaves be tabled. 

(The motion was seconded) 

THE PRESIDENT: It has been moved and sec- 
onded that the motion to adopt Sub-section J of the 
Constitution and on the By-laws be tabled. 

MR. HENDERSON: Is the purpose of that motion 
to cut off debate? 

A VOICE: Yes, sir. 

(The motion on being put was carried) 

MR. N. VERNON HAWTHORNE (of Miami): 
Mr. President, did the motion to adopt the amended 
Constitution include the provision that the old Con- 
stitution, insofar as it conflicts with the amended con- 
stitution be repealed, if not, we now have two Con- 
stitutions. 

THE PRESIDENT: I think the adoption of the 
Constitution, Mr. Hawthorne, takes care of that point. 

Gentlemen, we will next take up the report of the 
Committees, and I will ask the Secretary to present 
these reports at this time. 

THE SECRETARY: Mr. President and Gentlemen, 
all the Committee reports have been printed and dis- 
tributed among you for information. Those of you 
who have no copies, we have a few on the table and a 
few on that side of the room. I assume you are all 
familiar with these reports, so I won’t take up the 
time now to read them. 

I want to move, Mr. President, with reference to 
these reports that the report of the Secretary, includ- 


ing the report of the Executive Council and the re- 


port of the Treasurer, together with his supplemental 
report which I have here, and will read to you if you 
want to hear it, but the sum and substance of it is he 
shows total receipts of $1,889.51 and total disburse- 
ments since March 5th of $145.78, leaving a balance on 
hand of $1,140.23 in the savings account and in the 
checking account $603.50. 

Also the report of the Committee on Admission and 
the report of the Committee on Criminal Courts and 
Procedure. Mr. President, I move that those reports 
be received and adopted. 


(The motion was seconded and on being put was 
carried) 

THE PRESIDENT: That included the report of 
the Secretary, including the report of the Executive 
Council, the report of the Treasurer, together with his 
supplemental report, and report of the Committee on 
Admissions, the report of the Committee on Criminal 
Courts and Procedure. Those are all the reports which 
contain a report that we have heard from the Com- 
mittees. Those are all the reports that contained any 
affirmative action, except the report of the Committee 
on American Citizenship and the Committee of the 
Bar Journal. 

I shall now call for the Report of the Chairman 
of the Publication Committee. 

THE SECRETARY: There is one more report I 
have here that I want to submit. I call your attention 
to the report of the Committee on American Citizen- 
ship, and as our time is short, that report contains 
some things that should be acted upon and I think it 
is important to bring it up at this time. I move that 
that report be referred to the incoming Executive 
Council with authority to act. 

(The motion was seconded, and on being put was 
carried) 

MR. GEORGE P. GARRETT (of Orlando): I think 
we are acting under a Constitution which provides that 
we must not deviate from the written program. I think 
the President’s report was required to be delivered at 
nine thirty. 

MR. JAMES A. FRANKLIN (Of Fort Myers): In 
defense of the President, I might say I walked into the 
hall at nine thirty, he having urged all to be on time, 
and he was here on time and I saw him hand his re- 
port to the Secretary. 

THE PRESIDENT: I was here and delivered it to 
the Secretary. 

Mr. Cooper, will you please make a report on the 
Committee of the Law Journal. 

MR. J. ‘C. COOPER, JR., (of Jacksonville): It has 
been published and is on the last page of this pamphlet. 
But the matter which I wanted to call your attention 
to, and the sole reason why I am making this report 
rather than the Secretary, was because I wanted to 
take this opportunity to commend to your considera- 
tion the last paragraph of the report of the Commit- 
tee as it appears on the back page of this memoran- 
dum. It is not an easy task which your Committee 
has assumed in the past year. It is a matter which re- 
quires more or less continuous attention, and for the 
incoming committee which will take over the publi- 
cation of the Law Journal, beginning with the issue 
in May, I wish to seek the earnest consideration of this 
body. You would be surprised how many times things 
come up in your practice which would be the sub- 
ject for a short memorandum which would be of per- 
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manent value to the Bar of this State; many times you 
argue a case before the Supreme Court and when 
the opinion, as it comes down, is all the Bar knows 
of what the views of counsel and what the 
reasons were behind the case. Many times a short 
memorandum to the Law Journal in the shape of an 
annotation of your views as you had put them in 
your brief will be of great advantage in connection 
with the opinion of the Court. That is only one sug- 
gestion I might make for the future of this Journal 
and in the way of assisting the Committee. If this 
Journal is to continue and prosper it will continue 
and prosper insofar as it is of actual practical use 
to the members of the Association who make their 
daily living in the Court. It is not the Journal of the 
Committee, it is the Journal of the Association, and 
so in behalf of the Committee who will take over this 
work I bespeak your kind attention and thoughtful- 
ness and ask you to submit from time to time any 
matter which seems to you might be of interest to the 
profession. Doubtless it may be many times more 
important than you realize and will make matter 
which, when printed will become a part of the record 
of the Association for your benefit as well as the 
other members of the Bar. Gentlemen, the report 
speaks for itself. (Applause) 

MR. MORRIS E. WHITE: As a new comer to the 
State I want to voice my sentiment that this Associ- 
ation should go on record as expressing its thanks 
to this committee which has been of such tremendous 
benefit to the lawyers of this state, I think it is the 
best Law Journal I have ever seen gotten out, and it 
is in its first year of existence. This Committee must 
have worked very hard to get it out on time, and I, 
therefore, move that this Association go on record 
with a vote of appreciation to this Committee, and 
that it be unanimous. 

MR. L. R. RAILEY: I agree with what the gentle- 
man has said. In view of our Constitution and By- 
- laws, I think this is out of order, but I want to say 
this in seconding the motion made by Mr. Cooper to 
adopt the Committee’s report— 

THE PRESIDENT: The Chair did not understand 
your motion. 

MR. COOPER: My motion was to move the adop- 
tion of the report of the Committee. 

THE PRESIDENT: Did your report recommend 
the continuation of the Law Journal? 

MR. COOPER: Not at all. I understood that was to 
be brought up by the Conference of Delegates. 


MR. RAILEY: I want to express personally my 
great appreciation and the great help which I have 
gotten out of the Journal. I agree with what the 
gentleman says, I think it is one of the best State 
Law Journals I have ever seen. It has filled a great 
need among the lawyers, and I certainly appreciate it, 


and I offer as an amendment to the motion of Mr. 
Cooper that the publication of the Journal be con- 
tinued and I move the adoption of the amendment. 

(The amendment was seconded) 

THE PRESIDENT: It has been moved and sec- 
onded that the report of the Publication Committee be 
approved, and it is the sense of this meeting that the 
publication of the Journal should be continued. 

(The motion on being put was unanimously adopt- 
ed) 

MR. H. S. PHILLIPS (of Tampa): Mr. President, 
one of the most outstanding members of the Associa- 
tion has died, the Honorable Rhydon M. Call, and I 
would like to move that the Chair appoint a Commit- 
tee to draft suitable resolutions on the death of Judge 
Call. 

THE PRESIDENT: Mr. Phillips, won’t you tem- 
porarily withdraw your motion? I think the Secretary 
has some information that there ought to be others 
included in that at the same time. 

MR. PHILLIPS: I will withdraw the motion. 

THE PRESIDENT: I recognize Honorable W. E. 
Kay. 

COLONEL W. E. KAY (of Jacksonville): I have a 
very brief resolution to offer, which I trust every 
member present will accept and it is this, “Resolved 
that hereafter the sessions of this Association shall 
not be held on Good Friday.” 

THE PRESIDENT: You have heard the reading 
of the resolution which is that hereafter the sessions 
of this Association shall not be held on Good Friday. 


(The motion was duly seccnded) 


THE PRESIDENT: I am very glad that has been 
offered and I hope that it will be passed, gentlemen, 
because the Executive Council and your President has 
suffered on account of this, because there are many, 
many people who object to attending this session at 
this particular time, and I think properly so, and it 
was done in this instance without thought, because 
the Committtee met and fixed the date when we 
thought the weather would be good and there was 
really no thought given to that subject at all for which 
we are all exceedingly sorry. 

(On being put the motion was unanimously adopt- 
ed) 

THE PRESIDENT: The Secretary has a report 
from the conference of Bar Association Delegates, 
which I wish you would give your attention to, as it is 
very important. 

(The Secretary then read the report of the Bar 
Association Delegates, see page 59) 

You all know the annual “Proceedings” which has 
been published for the past eight or ten years. It is 
proposed that we abandon the publication of that 
volume. We have all the machinery of the Bar Journal | 
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at our command now, and the delegates saw no reason 
’ for publishing the “Proceedings” longer and by aban- 
doning it we will be able to save the six or seven hun- 
dred dollars which the proceedings cost. Therefore, Mr. 
President, one matter I would like to see acted upon 
is whether or not we shall abandon the annual pub- 
lication of the proceedings and use the Bar Journal for 
that purpose. 

THE PRESIDENT: Gentlemen of the Association, 
I want to say this, that recommendation was made 
because of the fact that it cost about a thousand dol- 
lars to publish and distribute the annual report. We 
have the facilities now for publishing that in the Law 
Journal and saving the Association that expense and 
it seems to me wholly unnecessary to continue the pub- 
lication of this annual under those conditions. 

THE SECRETARY: I move that this report be re- 
ceived and adopted and that the action recommended 
be taken, that the Annual Journal of Proceedings be 
dropped and the State Bar Journal be used instead 
of it. 

(The motion was seconded and on being put was 
carried) 

THE PRESIDENT: Gentlemen of the Association 
the Executive Council of your Association always has 
upon it the duty of selecting speakers for the annual 
meeting. It would seem of course that that is an easy 
duty to perform. It is not so easy as it might appear. 
This year we have been indeed fortunate in having 
the speakers that we have. At no time in the history 
of the Bar Association to my mind has the Bar Asso- 
ciation been so fortunate in that respect, and to my 
mind it will not in the future be any more fortunate 
than it is this year. 

One of the biggest, one of the greatest lawyers in 
the United States, a man who a few years ago gave up 
one of the most lucrative practices of any individual 
to become almost a dollar a year man, is your speaker 
this morning. Not only has he devoted many years, 
at great personal sacrifice when we think of the ma- 
terial things, to the public service, but to my mind, 
he is the author of some of the finest utterances of 
any author that I have ever read. His book on the 
“Vanishing of State’s Rights” is splendid; his “Con- 
stitution of the United States,” can be read and un- 
derstood, and is more interesting than any novel 
I have ever read, because it has a personal equation 
and artistic touch that few books have. I know that 
you will enjoy and be greatly edified by the words 
that will fall from the lips of our honored guest, Hon- 
‘orable James M. Beck. ((Loud applause) 

(Mr. Beck thereupon delivered an address. 
page 38) 

THE PRESIDENT: Gentlemen, all of those that 
want to leave the room, please do so and all of those 
that want to stay please take your seat, 


See 


Mr. Beck, on behalf of the State Bar Association, 
I want to thank you for coming here and I think 


the members of the Bar since your arrival here up 


until this minute have demonstrated their apprecia- 
tion of your coming and I want you to know that 
the Florida Bar will always be glad to have you at- 
tend upon its conventions. 

MR. W. I. EVANS (of Miami): Mr. President, the 
Constitution which we have just adopted this morning 
provides specifically for the election by the Florida 
State Bar Association of distinguished members of 
the Bar of other countries and of other states to Hon- 
orary membership in this Association. Upon the roll of 
membership of this Association appear the names of 
distinguished lawyers of this country as Honorary 
members, and I think it most fitting, Mr. President, 
that this morning we add to that roll as an Honor- 
ary Member of this Association the name of the Hon- 
orable James M. Beck of the Philadelphia Bar, and I 
sO move. 

(The motion was seconded and on being put was 
unanimously adopted) 

MR. BECK: I thank you heartily, gentlemen, for 
the honor which I greatly appreciate. It will be an addi- 
tional tie to gratefully remember my pleasant visit to 
Florida and the good friends I know I have made in 
your ranks. 

THE PRESIDENT: Gentlemen, Mr. Phillips moved 
this morning the appointment of a Committee to pre- 
pare appropriate resolutions on the death of Judge 
Call, and at this time it has been called to his attention 
that one resolution or one Committee should be ap- 
pointed also for Judge Shackleford and Judge Taylor. 

MR. N. S. PHILLIPS (of Tampa): Mr. President, 
I neglected in the motion this morning to include all 
members of this Association who have died within the 
last year who have not been acted upon. 

MR. J. C. COOPER, JR., (of Jacksonville): As a 
substitute I move that it be referred to the new Stand- 
ing Committee on Memorials. 

MR. PHILLIPS: I accept the substitute and second 
it. 

THE PRESIDENT: Under that, I would call atten- 
tion of the Association to the fact that if that is done 
that report could not possibly be returned and acted on 
at this meeting. 

MR. COOPER: I will withdraw the substitute then. 

(The original motion of Mr. Phillips was put and 
carried and Mr. Phillips was made Chairman of the 
Committee, the other members of the Committee to 
be announced at a later time) . 

THE PRESIDENT: Now, Gentlemen, I dislike very 
much to inflict upon you any remarks from your Pres- 
ident, particularly at this time, but with your permis- 
sion I am going to do it. Our program on account of 
seating facilities and conditions has been handled a 
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little irregularly but I hope that you will be patient 
with me. I am not going to keep you very long, but 
I would like to talk to you, I have a few words to say 
to you, and during that time I would like to call to 
the Chair Honorable Glen Terrell, if he is in the room, 
who I believe is the Senior Vice-president. 


(Mr. Justice Glen Terrell then took the President’s 
chair) 


THE PRESIDENT: (Mr. John B. Sutton, of Tam- 
pa): Mr. President, ladies and gentlemen, I have pre- 
pared a written report which I am not going to read, 


but I am going to comment on it briefly or on portions 
of it briefly. 


The Executive Council of this Association has held 
three meetings, two in Jacksonville and one in Miami. 
Your president has had throughout this year the most 
loyal support of the Committees of this Association 
as well as the membership and it has been invaluable. 
A great deal of time has been spent by the Executive 
Council and I am not going into the details of these 
matters. Many matters in connection with the Bar As- 
sociation and the welfare of the Bar of Florida have 
been considered by your Executive Council. One of 
those matters is the fact that the Committee of the 
American Bar Association on Jurisprudence and Law 
Reform recommended the transferring of the State of 
Florida from the Fifth Circuit to the Fourth, with 
Maryland, Virginia, North Carolina and South Caro- 
lina. That recommendation of this Committee, except 
for opposition, would without question have been 
adopted and consequent legislation have followed, and 
thus Florida would have lost the valuable precedents 
that we have from the Fifth Circuit Court of Appeals. 
Your President and members attending the American 
Bar Association meeting appeared before this Com- 
mittee, the result of which was that the recommenda- 
tion of the Committee was nothing more or less than 
the Committee be continued, with a gentlemen’s 
agreement that they would no further interfere so far 
as territory east of the Mississippi River was concern- 
ed, but would in the future devote their efforts to the 
territory west of the Mississippi, and leave Florida in 
the Fifth Circuit where she is. 


Of course all the members of the Bar know of the 
attempt that has been made, or something about the 
attempt in securing an additional Judge for the South- 
ern District of Florida which has had the loyal support 
of a Committee that your President appointed to go 
to Washington, and the bill, as you know, has passed 
the Senate. The President of this Association is great- 
ly indebted to Mr. Bedell, Mr. Cooper, Mr. James E. 
Calkins (of Miami), Mr. T. M. Shackleford, from here 
and Mr. Kelly from this area, because those men went 
to Washington, of course at their own expense, and 
were instrumental directly in securing from Mr. Chief 


Justice Taft the withdrawal of objections he had here- 
tofore interposed to this bill. 

There have been a great many things affecting the 
Bar Association and a great deal of work has been 
done. 

Your President, whether in line with the duties of 
the Association or not, attended two meetings in Wash- 
ington for the purpose of assisting in whatever way 
was proper a repeal of the Federal Estate Tax. Of 
course not very courteous treatment was extended by 
the Ways and Means Committee to your President nor 
to any others who had contrary views to those of the 
Chairman of the Ways and Means Committee, who, 
thank God has been promoted to the United States 
Court of Claims and no longer can impose his ideas and 
views as he has in the past. That Act will be repealed. 
It means much to Florida and it means more to the 
recognition and perpetuation of State Rights than the 
repeal or enactment of any other law that I can 
imagine. 

Now I have heard that the duties of a lawyer was a 
serious duty. I am inclined to be too serious, but I 
have some ideas which I am going to drop here that 
not all of you by any means are going to agree with. 
The State Bar Association is a wonderful institution. 
The social affairs are very interesting and very much 
enjoyed, but the time has come, it seems to me, when 
we can much better devote ourselves to the affairs of 
this state, and the affairs of the Judiciary, than simply 
to have an annual social meeting. We have conditions 
in this state, gentlemen that we may tease ourselves 
about, that we have teased ourselves about, but we 
have got to quit teasing ourselves and fooling ourselves 
and fooling the public, and administer some treatment. 
I refer now to the courts. I want to suggest that it 
appears to me that at the present time the dignity of 
many of our nisi prius courts is not maintained. Wheth- 
er this condition is caused by the fact that young men 
who have recently taken the attorney’s oath are placed 
upon the bench before they have fully realized the im- 
portance of the responsibilities resting upon them as 
members of the Bench, I cannot say. To my mind the 
Court is more largely responsible for the respect in 
which it is held than are the members of the Bar. I 
think, with few exceptions, the Bar is respectful to the 
Court, and is always willing to assist in the preser- 
vation of the dignity of the Court, but if respect and 
dignity are lacking in the Courts, the Bar, however, it 
may respect and dignify the positions held by the 
Court, can never command respect nor preserve the 
dignity that is due one occupying such high office. 
Now it has been my observation, I am a young member 
of the Bar, and that is true, that there is not the 
dignity in many of the Courts of the State that should 
exist. There is some reason for it. The only reason I 
can imagine is that our political institutions in this . 
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state are in such condition that men like to go on the 
Bench for benefits to themselves and without the pro- 
found respect for the position which they fill, and 
without the appreciation of the responsibilities of the 
position. If we cannot criticize each other as members 
of the Bar and if we cannot criticize among the mem- 
bers of the Bar the Bench as well, constructive criti- 
cism, then where can these matters be discussed, and 
where is the man who sits on the Bench that will not 
appreciate these conditions, because before any man 
occupies a position of a Circuit Judge or of any other 
Court of Record, he must first be a member of the 
Bar. I know I shall be criticized for discussing this 
phase. It is much nicer to say nice things than to say 
everything as it should be, but you all agree, and the 
men of this country agree that the future and the pro- 
tection and the most powerful thing in the Government 
of these United States are the Courts, and after all 
the greatest power lies in this state in the nisi prius 
court occupying the Circuit Benches. 

Another thing I wish to call attention to, maybe 
I have a little too much sentiment in my make-up, but 
we have lost three of the greatest, and to my mind 
one of those three men the greatest nisi prius trial 
Judge that ever sat in this State. Judge Call is the one 
I refer to in that connection, but we have lost, in ad- 
dition to him, Judge Shackleford and Judge Taylor. 
To my mind in attending the funerals of those men 
I could not help but think that probably we are too 
much engrossed in the material things of life and have 
not taken off that time, although it doesn’t require 
much, to pay that last tribute, that friend can pay to 
a friend, because those men, as you older members 
of the Bar know much better than I, were pioneers of 
this Bar, and they have left their mark indelibly upon 
the development and the future generation in the work 
they have done. 


Now one of the greatest evils in my opinion that 
exist in this state today can be largely corrected by 
the members of the Bar of Florida. Without their ef- 
forts it can not be corrected, and that is the creation 
of unnecessary political offices for political friends, and 
this applies to the Judiciary as well as to other pub- 
lic offices. There is a limit upon which the burden— 
and I am running for no office and don’t intend to run 
for any, but I want to say to you upon the burden that 
can be imposed upon the citizens of our state or any 
other state, and when you look at the Legislative 
Acts and the unnecessary expense imposed upon the 
citizens of this state, then you can see why in my mind 
we ought to think instead of dealing in complimentary 
remarks. Unless the members of the Bar of Florida 
wake up and devote their efforts unselfishly to the 
prevention of the passing of so many laws, the creation 
of useless offices, the appointment of incompetent men 
to office, the members of the Bar will have failed to 


perform one of the greatest duties which is imposed 
upon them when admitted to the Bar, and at no time 
does better opportunity present itself for such service 
as the members of the Bar of Florida than at the pres- 
ent time. These things cannot be accomplished by in- 
action nor by those who desire the creation of offices 
for political friends and at public expense. 

_ It is no less than remarkable that our institutions 
continue to prosper, and the fact they have continued 
to prosper is due only I believe to the fact that those 
having charge of the public treasury, whether it be 
local, state or national, have had unlimited power and 
authority. Except for lack of thinking on the part of 


the men of this Country there would not be today un- 


employed in these United States four million men, nor 
would other conditions that do prevail now prevail. 
Men today don’t think except for the purpose of pleas- 
ure. They don’t devote themselves to the affairs of the 
public as they once did. There is more broadcasting 
and less thinking in our country today than in any 
other English speaking country on earth. 

Now, gentlemen of the Association it matters not 
to me whether the Association adopts the Constitu- 
tion prepared by the Executive Council and it matters 
not to me whether they adopt the provision which 
was eliminated this morning because of any personal 
touch I have had with it, but I do say to you as 
members of the Bar that something has got to be 
done, and we have suffered too much, and are suffer- 
ing too much now because the members of our Bar 
when something is proposed, look, fear and can always 
find politics in it. The greatest crime existing in this 
state today to my mind is the fact that the members 
of the Bar are afraid and don’t get up and utter the 
thoughts that arise in them and do not talk with that 
sincerity and sincereness with which they should take 
the obligation, not that they owe to some friend in of- 
fice, not that they owe to some executive who happens 
to be in power, but that duty that they owe as a mem- 
ber of the Bar, and so well expressed by Mr. Justice 
Brown last night, the duty of trusteeship for the bene- 
fit of the public, and until the members of the Bar— 
it matters not whether in the Bar Association, I am 
talking about individual members of the Bar—until the 
members of this Bar are willing to devote themselves 
and some of their time to the interest of the public, 
like many of these men that opened and assisted in 
developing this territory, then this condition will con- 
tinue, but I appeal to you men and I appeal to the 
members of the Bar throughout the state to do a 
little thinking and give more consideration to the situ- 
ation as it is, because it cannot go on indefinitely and 
to my mind the time has come when we should de- 
velop a little more individual backbone. It is time for 
us to think. (Applause) 


(MR. SUTTON resumed the Chair as President) 
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THE SECRETARY: Gentlemen, the President has 
asked me to read the following telegram, dated 
Marianna, April 6, signed by Mr. James H. Finch and 
others: 

Marianna, Florida, April 6, 1928. 
Honorable John B. Sutton, 
President State Bar Association, Tampa, Fla. 

Am advised that Carraway Bill has passed United 
States Senate and is now pending before lower 
House of Congress requiring Federal Judges io 
charge juries in writing before argument and pro- 
hibiting charges being given upon the facts. It is 
our judgment that feature of bill requiring instruc- 
tion by Judge in writing in advance of argument is 
vicious and would injuriously affect administration 
of justice in Federal Court. Shall thank you to call 
this matter to attention of Association and if pos- 
sible procure action by Association. Also to see what 
may be done toward procuring reduction in price of 
compiled general laws of Florida, nineteen twenty- 
seven. Regret our inability to be with you. Best 
wishes for a successful session. 

James H. Finch 
G. L. Solomon 
R. S. Pierce, Jr. 
J. M. Calhoun 
Moses Guyton 

JUDGE REAVES: Mr. President, it occurs to me 
it might be well to refer that telegram to a special 
committee to report back this afternoon. I move that 
a special committee of three be appointed by the chair 
to report back this afternoon. 

(The motion was seconded and on being put was 
carried) 

THE PRESIDENT: I will appoint Judge O. K. 
Reaves as Chairman, Mr. L. R. Railey of Miami— 

JUDGE O. K. REAVES: With unanimous consent 
I wonder if we couldn’t make that a committee of five. 

THE PRESIDENT: If there is no objection, we 
will consider that motion amended to make it a com- 
mittee of five. It is so considered. I will announce 
the other members of that committee a little later. 


Now gentlemen, what is your pleasure? It is now 
about twelve twenty. 


MR. R. A. HENDERSON (of Fort Myers) : In keep-- 


ing with the usual custom I would suggest that the 
usual Nominating Committee for Vice-presidents, 
Treasurer, Secretary and members of the Executive 
Council be appointed to report tonight. I should 


like to move that such a Committee be appointed. I 
think the By-laws provide that that Committee re- 
port the nomination, or certainly it has been the cus- 
tom, to report the nomination for Vice-president from 
each Judicial Circuit, together with members of the 
Executive Committee and the Secretary and Treasurer. 
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A VOICE: Does that include all offices except 
President? 

THE PRESIDENT: I think that is right. 

On that committee I will appoint Mr. T. M. Shackle- 
ford, Junior, Mr. John C. Cooper, of Jacksonville, Judge 
Paul Barnes from Miami, Mr. Richardson from St. 
Petersburg and Mr. Winthrop from Tallahassee. 

Is there any other business to come before the 
meeting ? 

MR. FISHER (of West Palm Beach): Mr. Presi- 
dent, it is not exactly in order of business, but before 
we adjourn this morning, in behalf of the Palm Beach 
County Bar Association I would like to extend to the 
Association our warm and cordial invitation to have 
the Bar Association meet at West Palm Beach in 1929. 
We don’t have at this time all the information we want 
lined up, but we are able to offer you adequate facili- 
ties at reasonable rates and we have quite a large 
and growing Bar and we feel that we are more or less 
in line for the honor of entertaining you and we wish 
to be considered by the Executive Council. 

THE PRESIDENT: Your invitation will be noted. 
The question of fixing the next place of meeting is 
to be determined by the Executive Council. 

MR. K. I. McKAY (of Tampa): At this time I would 
like to present for the consideration of the Association 
the following resolution: 

RESOLVED: That it is the sense of the Florida 
State Bar Association that the selection of judicial 
officers by the primary system is detrimental to the 
due administration of justice. 

RESOLVED FURTHER: That the State Demo- 
cratic Executive Committee be, and it hereby is, re- 
quested, in making calls for future primary elections, 
to omit the offices to be filled at such elections all 
judicial officers that are not made elective under the 
Constitution of Florida. 

RESOLVED FURTHER: That a committee of three 
members of this Association be appointed by the Presi- 
dent to attend the next meeting of the State Democratic 
Executive Committee and make known to said commit- 
tee this resolution and urge action by said committee 
in accordance therewith. 

Mr. President, I move the adoption of the resolution. 


MR. J. C. COOPER, JR. (of Jacksonville): Mr. 
President, that is a matter of great importance, and 
it is now twelve thirty. I move you that we adjourn 
until one thirty, at which time we hear the address 
of Mr. Robert N. Miller from Washington, and that 
this matter be made a special order of business im- — 
mediately following. 


MR. W. I. EVANS (of Miami): Under the consti- 
tution which we have just adopted, if I may take the 
liberty of calling attention to it, that resolution as I 
understand it ought to be referred to a committee to 
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report this afternoon, and if Mr. Cooper has no ob- 
jections,— 

THE PRESIDENT: Let me inquire of you, Mr. 
Evans, my understanding of this new Constitution we 
have just adopted is that it becomes effective immedi- 
ately upon the adjournment of this Association, is that 
correct? 

MR. EVANS: I would not dispute that, but that is 
not my understanding. 

THE PRESIDENT: That is my understanding, 
but I would like to know about it. I think the Consti- 
tution so provides. 

MR. EVANS: There is no provision in the Con- 
stitution. 

THE PRESIDENT: Then I am in error. 

MR. L. R. RAILEY: Mr. President, I don’t think 
there is any provision in the Constitution as to when 
it goes into effect, but I agree with the President as a 
matter of proper practice it would go into effect after 
this meeting, and that is the way I would consider it. 

THE PRESIDENT: That is the way the Chair has 
considered it. Mr. Cooper has made a motion we ad- 
journ until one thirty at which time we will hear the 
address of Mr. Miller from Washington. Immediately 
following, the Resolution offered by Mr. McKay will 
be made a special order of business. I may be in error, 
I am not sure that Mr. Cooper made his motion that 
we adjourn. 

MR. COOPER: The motion was that we adjourn 
until one thirty, at which time we take up the matter 
of the address of Mr. Miller, and immediately follow- 
ing the resolution of Mr. McKay take up. My motion 
does not include whether Mr. McKay’s resolution is 
in order or should be referred to a committee; that is 
something for the Chairman. 

MR. J. W. MORRIS (of Tampa): I wonder if Mr. 
Cooper would be so good as to indulge me for a mo- 
ment to permit me to make a motion that might be 
considered. As I understand it there is some question 
as to whether it should be referred to a committee or 
not. If you will be good enough to permit me to make 
a motion, I think it is a subject which has challenged 
the interest and attention of this meeting more than 
any other. The outstanding feature, which has been so 
forcibly presented by the President’s report, one 
which has engaged the interest and discussion of this 
body, has been what part the Bar can play properly 
in the selection of the Judiciary, at least to the extent 
that we might perform some function in preventing 
the appointment or selection of persons not suited to 
that high position. I think the Bar is necessarily con- 
scious of the conditions that exist. I believe they sin- 
cerely desire to do what they can. There is a question 
in the mind of many as to what can be done, because 
there must of necessity enter into a thing of that 
kind, something of a political nature, and it is not the 


desire of any member of the Bar that this Association 
participate politically in any manner, shape or form 
other than to see that there be placed on the Bench 
men well fitted and well suited to that high position. 
I think the difficulty, if there be a difficulty, and 
I believe there is, because in the nature of things 
it must be somewhat of an experiment, we must re- 
pose some confidence in ourselves that we are not al- 
ways wanting to do, I think the difficulty is we don’t 
know what to do, I think we fear perhaps the sugges- 
tions that were made by the Executive Council in not 
knowing precisely where it would lead, I think we 
should not dismiss and idly lay by the challenge that 
has been given to us. I think we should not hastily 
take any action that might lead us along lines none of 
us care to go. I think the only thing we can do is that 
this Association recognize that situation and direct 
that a committee be appointed, or the Executive Coun- 
cil, charged with the responsibility of further studying 
the matter and bring a report to us at our next ses- 
sion, I don’t mean today, looking to see how we can 
properly help in maintaining that high standard of the 
Judiciary that we wish to see maintained, and how we 
can do so without in the least compromising or affect- 
ing a political organization, so I move you that a com- 
mittee be appointed to study this problem and report 
to the Association at its next annual meeting its recom- 
mendation as to how this Association can properly 
assist in the selection or appointment of the Judiciary 
of this state. 

MR. COOPER: Now, Mr. President, I am not de- 
sirous of cutting off debate, but so far as I am per- 
sonally concerned, if Mr. Morris has correctly stated 
his proposition this Bar Association is challenged with 
a problem, and this Bar Association ought not to ad- 
journ until it has answered that problem—(Applause) 
or has provided means for answering that problem 
I am now going to renew my motion that both Mr. 
McKay’s resolution and Mr. Morris’ motion be made a 
special order of business for this session immediately 
following Mr. Miller’s address. 

The motion was seconded and on being put carried 
and the Convention stood adjourned until one thirty 
o’clock in the afternoon) 


At one thirty o’clock P. M. Saturday, 
April 7, 1928, the Convention met pursuant to 
adjournment of the morning session, in the 
Music room of the Tampa Bay Hotel. 


THE PRESIDENT: Gentlemen, along with other 
evils, we have to deal with, some seem necessary and 
some unnecessary, but still they are always with us, 
I have in mind particularly the question of taxes, and 
we have this afternoon to address us Hon. Robert 
N. Miller from Washington, who is a practicing at- 
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torney there. On account of the friendship that has 
existed between them for a number of years, I am 
going to ask Mr. John C. Cooper, Junior, of Jack- 
sonville, to introduce him. Mr. Cooper. (Applause) 

MR. J. C. COOPER, JR., (of Jacksonville) : Gentle- 
men of the Bar, in the modern and very complicated 
practice of the profession that we all are here rep- 
resenting the age of professional specialization is 
necessarily growing upon us. This morning it was our 
privilege to hear an address which I personally feel 
perhaps is a permanent contribution to the literature 
of our profession and not merely a passing discussion. 
Mr. Beck has discussed with us some of the past his- 
tory of the Bar and the beginnings of the Bar. In re- 
cent years it is not given to the lawyer to be able to 
practice every branch of his profession as did the law- 
yers of the Elizabethan times and as did our fathers 
in even fairly modern times. It has been my personal 
privilege to be associated in at least one very important 
tax case with the gentleman who will now address you, 
and it was at my suggestion that the Executive Com- 
mittee asked him to appear before this meeting. Mr. 
Miller is a member of the two or three leading firms 
in this country who are now devoting their work very 
largely to the analysis of problems growing out partic- 
ularly of Federal Taxation, both estate taxes, income 
tax, corporation tax and other matters of that kind. 
Mr. Miller is not an accountant. Mr. Miller is a very 
well known and very able lawyer. He was until 1920 
the Solicitor of the Bureau of Internal Revenue, and 
as you know the Solicitor under the regulation as it 
then existed was one of the very last Courts of Appeal 
in the handling of tax problems involving a great deal 
of money. Mr. Miller at this time is a member of the 
Tax Committee of the American Bar Association 
which Committee is charged with the very important 
and onerous duty of watching the drafting of the new 
Tax Act which we all have to meet in our daily bus- 
iness, and he is going to discuss with us some of the 
practical problems that seem to him would be of in- 
terest to us as lawyers, not from an accounting stand- 
point, but from the view of a lawyer, looking at the tax 
problem as a professional problem. It is with great 
pleasure that I introduce Mr. Robert N. Miller of 
Washington, D. C., who will now address you. (Ap- 
plause) 


(Mr. Miller then delivered his address. See page 51) 


THE PRESIDENT: Gentlemen, I know you have 
appreciated Mr. Miller’s address and I want to say in 
his behalf and for my appreciation of him that he is 
one of the most considerate and courteous gentlemen of 
our situation here that it has ever been my pleasure 
to meet and know, because he has been switched 
around on this program from the auditorium to the 
Baptist church and back to the Music Room and he 
almost went to the picture show this afternoon, but 


at all times he has been agreeable and considerate, 
and I, Mr. Miller, want to sincerely thank you for 
that. I want to thank you for your very able and 
instructive address. 

Now, gentlemen, we have some business, and it 
has been my experience that not much business can 
be transacted at a smoker. You gentlemen are getting 
tired and all that, but we have gotten along beauti- 
fully thus far and I ask you to be patient and we will 
dispose of our business as expeditiously as possible. 
I want you to give close attention, and please remember 


that the tea and dance will not begin until a little 


bit later. 

When we adjourned today a motion was made a 
special order for this hour or at this time, and we 
will now proceed upon a discussion of the motion which 
was made. 

MR. T. M. SHACKLEFORD, JR., (of Tampa): I 
was, just before adjournment, appointed Chairman of 
this Nominating Committee, and I would like to find 
out what would be the most opportune time for this 
Committee to meet. 

THE SECRETARY: I wonder if seven o’clock, just 
before the smoker, would be sufficient time? 

MR. SHACKLEFORD: If the Secretary will meet 
with us the Committee will meet at seven o’clock. 

MR. K. I. McKAY: Mr. President, in moving the 
adoption of the resolution that was offered this morn- 


ing I wish to say that that resolution is not direct- 


ed at any individual, but is directed entirely at a 
condition that exists in this state, one that is known 
to every member of the Bar in this room and 
every other member of the Bar of the State, who has 
had any experience in our Courts in the pdst several 
years. 

Outside of this assembly hall daily when we come in 
contact with each other we find that the topic of 
discussion that we engage in is that which should 
be of the most interest to all lawyers, and that is 
the treatment that we and the litigation that our clients 
entrust to us receive at the hands of the Courts be- 
fore whom we have to practice, and I believe it is, with- 
out question the duty of the members of the Bar if 
they can do so to rectify any condition that in any 
way impedes the due administration of justice, the 
prompt and proper transaction of business in the 
Courts and the dignified, orderly and, so far as pos- 
sible, pleasant dispatch of the business that we as 
lawyers have to perform. I don’t claim that the adop- 
tion of this resolution, even though we be successful 
in some favorable action upon it, will be efficacious 
for the evils that exist; I don’t claim that it will right 
all the wrongs and make every Court before which 
we have to appear to transact our business a pleasant 
forum in which to appear, but I do believe that it will 
be a step in the right direction and it will have a ten- 


dency to rectify conditions which are admittedly un- 
satisfactory, and becoming more so, as time goes on. 
Those of us who have practiced law for more than 
twenty years can remember back to the days when 
the selection of our nisi prius judges was not left to 
the caprice of the popular vote, and I believe all men 
who have had that experience will admit that in those 
days the Judiciary of this state, especially the nisi prius 
Judiciary, was made up of men whose names may 
well be written on the honorable record of the history 
of this state. By and large, the Judiciary of this state 
today contains very few Calls, Walls, Mitchells, Jones, 
Fosters, Malones, Wills, Sparkmans and men of that 
kind, and you must admit there are many here who did 
not have the pleasure of knowing those gentlemen 
during their active lifetime and appearing before them. 
I have mentioned some who ceased their activities even 
before I started, but I know their history, and knew 
most of them personally, and I know what a pleasure it 
would have been to appear before them and practice. 
It may be urged that the adoption of this resolu- 
tion involves the Bar Association in politics. I don’t 
think so, but my answer to such an objection would 
be that if it does, then let’s make the best of it. Why 
should we be afraid to announce ourselves on a ques- 
tion of policy that so directly affects the welfare of 
our profession and of the people who entrust their af- 
fairs to us merely because, incidentally, politics may 
be involved? Do we not express ourselves openly and 
carelessly when the time comes upon all public ques- 
tions? Is not every lawyer by virtue of his profession 
4 public man? Is he not expected to assume a position 
of leadership in every community in which he lives? 
Is he not expected and is it not his duty to assist in 
moulding public thought along proper lines of the due 
administration of government? Then why should we 
as an Association, have any hesitancy about admit- 
ting ourselves to any policy, political or otherwise, 
if it promises for better government and conditions 
in the state? I don’t believe a consideration of that 
kind will deter this Association from taking appropri- 
ate action in accordance with the majority views of 
those present after they conscientiously reach the con- 
clusion of what is best for the state at large and for 
our profession and for the people for whom we speak. 
It may be suggested that perhaps a weak execu- 
tive may be elected and that. he may make appoint- 
ments that are not influenced by the members of the 
Bar that would be equally unsatisfactory or perhaps 
ynore so than the selection of them in the primary 
election. I have no fear of any such condition coming 
about. I don’t believe that the office of Governor of 
the State of Florida, with possibly one exception, has 
ever been held by an Executive who would not listen 
respectfully and be influenced and largely guided by 
the express wishes of the responsible members of the 
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Bar of a given locality in this state in making a judicial 
appointment. and I think we can better afford to run 
the risk of an occasional mishap in the selection of 
someone to the high position of Governor of this State 
who may not be amenable to that kind of advice and 
selection, than to entrust the selection of Circuit 
Judges and other Judges who have to deal with the 
rights and liberties of the people of this state and with 
those things which are of such vital importance, to 
the caprice of the uninformed voter who has acted in 
casting his ballot through motives which are not such 
as should be the moving spirit in the selection of one 
to hoid a Judicial position. 

For instance, I am told that a certain community in 
a county of this state is disappointed at a ruling re- 
cently made by one of the Circuit Judges on a ques- 
tion involving a public measure, a drainage measure. 
That decision, as I understand it, has been upheld 
by the Supreme Court of this State on appeal, but 
that means nothing to the people of that district, and 
I am informed that no amount of persuasion, no 
amount of explanation will have the effect of effacing 
the antagonism in this particular district toward that 
particular Judge, because he did his conscientious duty 
as he saw it and rendered a decision which has been 
upheld by the highest Court of this state as well 
founded. Are we to be governed in the administration 
of Justice in the Courts of this state, by people, honest 
though they may be, who are influenced by motives of 
that kind, in the selection? Does it not let the door 
open for the unworthy and unscrupulous to appeal to 
people with a prejudice of that kind, to magnify it, and 
take advantage of it, and place themselves in high 
judicial positions for which they are wholly unfit? 
Can’t we trust ourselves? We hold ourselves out as be- 
ing worthy of the confidence and trust of the public; 
we accept trusteeship of their property, for their civil 
rights and their lives and their liberty when called 
upon to do so; can’t we trust ourselves to meet with- 
in our own organization? Can’t we trust ourselves to 
meet and select one who is best fitted to serve us and 
the public in the due administration of Justice? Do 
you not believe by that process of selection we can 
come nearer securing men for judicial positions of this 
state that are worthy and qualified than by leaving it 
to the uninformed popular vote that is so frequently 
influenced by prejudice, favor. fear or one thing or 
another that should not enter into such selection? I 
think you will all admit that the Bar as a whole is 
better qualified to select the Judges than the people at 
large who do not have the same opportunity for in- 
formation that we do. Assuredly we ought to assume 
that responsibility. Then why postpone action? Why 
should we shirk the responsibility further if by any- 
thing we can do we can bring upon ourselves that 
responsibility and properly discharge it? Why should 
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we not proceed to act to measure up to the require- 
ments of the occasion and do what we can to rectify 
conditions that are admittedly wrong and that inter- 
fere with the due administration of Justice in this 
state? 

Gentlemen, I am offering this resolution of my own 
initiative, but not until after a conference with a 
number of members of the Bar who have heartily ap- 
proved it. They have expressed some doubt about the 
advisability of bringing it up at this time. They have 
expressed some doubt about the efficacy of it if we 
succeed, but why worry about that? Every member of 
the Bar in this hall at the present time has a decided 
opinion upon the subject. There is no reason why 
there should be anything other than a dispassion- 
ate expression of interested opinions, and then let’s be 
guided by the will of the majority. The time is as 
opportune now as it will ever be; no amount of study 
or investigation that we can conceive of will give us 
any more light than we have at the present time. We 
are all informed of the conditions that exist and we 
all know they should be rectified so it is an opportun- 
ity which will be opened up now, no matter whether 
it is adopted or not, and it will start us to thinking 
about it, and there is no reason why we could not take 
at this time as definite and intelligent action as some 
other time. 

Mr. President, I hope the resolution will prevail. 

(Applause) 

MR. GEO. P. GARRETT (of Orlando): Mr. Presi- 
dent, I have no objection to voting for the resolution, 
but the discussion upon which it is founded I think as 
far as my experience goes does not justify such re- 
marks as have been made, and to that extent I want 
to avail myself of not endorsing that feature of it. 
There are a lot of others here who want to be con- 
sidered as expressing themselves on the present con- 
dition. I know they have been very much interested 
in the appointment of a new Federal Judge for this dis- 
trict, and I understand there was a man down here 
from Washington checking up on the various candi- 
dates, and his remark, as I understood it, was he was 
not interested in the legal ability of the candidates, 
that the lawyers would train the appointee as a Judge 
when he was appointed, but what he wanted to find out 


was about the moral and other qualifications of the. 


man. Now I think that is a pretty satisfactory way 
things have worked out. I don’t think the resolution 
can be properly considered to be aimed at present 
conditions, because if I recollect properly conditions are 
different from past conditions. There have been ap- 
pointments made not so long ago and those appoint- 
ments were made by the governing power and without 
the privilege of hearing from any primary, and there- 
fore there are appointments which can be properly con- 
sidered to be made in accordance with the idea back 


of those resolutions. If you don’t like those appoint- 
ments it doesn’t look like the change is going to bet- 
ter it. I am assisting in training eight or ten of the 
judges. In doing that I want to say that it has been 
my experience of fourteen or fifteen years that some 
of the Judges I have trained already have been retired. 
It has been my experience there is no finer body of men 
than our present nisi prius judges. I don’t know who 
appointed them, Catts or Hardee or Martin. There may 
be local conditions that do not satisfy everybody over 
the state, but I am convinced in my practice of the 
country where I have been running around trying to 
persuade judges, and often they have been very re- 
luctant and honestly so to come to the conclusion that 
I have properly persuaded them, and perhaps they 
were right, because the Supreme Court said they were 
right. (Laughter) 

They are doing the best they know how, and if 
they don’t know when they went on they will know 
before they come off. There may be exceptions that 
justify the remarks made, but there was one thing 
I did not approve of. I approved of much in the Pres- 
ident’s address, but there was one thing I did not ap- 
prove of and that was on the question of the dignity 
of the ‘Court. I don’t want the Court to get any more 
dignity than it has, and I am also interested in one 
other feature of it, and that is this, one candidate 
for Governorship has made the assertion as one of 
his slogans, that he has reformed himself. (laughter) 
And it seems to me that goes back to the question 
of the Bar reforming itself before it starts in to 
reform the Bench, and I am satisfied that while we 
can’t admit it in public we can to each other that 
the Bench will be highly elevated with more assist- 
ance from the Bar than we have shown them in the 
past, but I don’t want you to consider I am voting 
for condemning a lot of men—I don’t expect to get 
any good out of this, but there are a lot of men I 
have a lot of respect for. (Applause) 

MR. WITHERS: Mr. President, I feel very strong- 
ly that this resolution is one which will work a great 
benefit if it is adopted and for that reason I desire 
to offer my advocacy to its support. Mr. Garrett used 
one word as to the Resolution which might have mer- 
it, but I hope it was not accurate, and my understand- 
ing was that strictly speaking it didn’t amount to 
any thing one way or the other. I don’t believe that 
that can be said of this resolution. If it can be carried 
and if it has influence with the committee and if 
the results are obtained, it will be anything but ob- 
noxious; it will result in our return to the system 
which the framers of our Constitution contemplated, 
and will put us in line with the greater portion of the 
country, and certainly with those states we consider 
most progressive and whose Benches are of the high- 
est standard. It is needless for me to call the atten- - 
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tion of any member of this Association to the fact that 
the present system is one which grew not out of poli- 
tics but out of the law, and it seems to me that it 
would be well not to put this Association in, because 
there will be no politics, or should be none, in the 
appointment of Judges, because they will come from 
the Executive Committee who should be guided by the 
opinions of the local Bar Association. 

I happened to be engaged in a conversation in the 
lobby of the hotel with some good friends of mine. We 
were discussing it in entirely good humor, and they 
are men of at least equal ability and integrity with 
myself. One of them said, “What are the highbrows 
going to do in there about this resolution?” Indicat- 
ing a feeling that some may have that certain law- 
yers who in some way may consider they are men of 
outstanding ability or who appear to be better than 
others, desire this; but those gentlemen whom I talk- 
ed with laughed and discredited that idea, because all 
of us are after the same end, whether we seek it in 
one direction or another. There is not a man in this 
room who does not wish for an efficient and intelli- 
gent Judiciary. He may think, and honestly so, that 
he will get better results by the system that prevails 
than the one we propose. I differ with him. He has a 
right to his opinion, but I am firmly settled in my 
mind; but as I say, the Constitution provides these 
judges shall be appointed by the Governor, and there 
is not a statute or word of law or in the Constitution 
anywhere any provision providing or contemplating the 
present system. The Judges were put in politics some 
years ago, and now it is a kind of gentlemen’s agree- 
ment that they shall go in and run in a primary and 
the Governor will appoint them. 

If we profit by the experience of others we only 
have to look around to find that in the great majority 
of states in this Union, the Judges are appointed 
either by the legislature or by the Executive. That is 
certainly true in the larger eastern states and in those 
states I think we can all say they have strong Benches, 
they are adequately compensated and they haven’t 
much trouble in that line. I believe it is mainly found 
in some of the Southern States where the Judges 
still go in the primary system. Unless we are wiser 
than these other states we may take into consider- 
ation they have the better system of appointing 
judges; it seems to me sound in theory and beneficial 
in practice. We all know many men who are qualified 
for judicial office, who under no consideration would 
go into the hurly-burly of a campaign, but on the con- 
trary they shrink from it, and what does this big body 
of professional men, how can they think that people 
are more qualified to judge of an individual’s fitness 
for judicial office than the men who deal with him 
daily in the administration of that office? It is sur- 
prising oftentimes to hear the people say of a certain 


man that he is a good lawyer and the other lawyers 
will laugh about it, but I don’t think it requires any 
argument that the people are not better fitted for 
selecting a man for Judicial qualifications than the 
lawyers. They select him for personal attributes, an 
attribute that may be personally fine but have nothing 
to do with his fitness of the office. A Judge is sup- 
posed to be qualified in the profession to administer 
the law with efficiency and dispatch, and who knows 
most about it, the man in the store or the man in 
the country or the lawyer who deals with him? Now, I 
am sure that neither Mr. McKay in his resolution nor 
Mr. Sutton in his remarks this morning had the slight- 
est idea of casting any aspersion on the holder of any 
judicial position in this state, whether by primary elec- 
tion or by appointment. It is true that under the pri- 


mary system we are fortunate enough sometimes to 


get fine, upright, honorable able judges; but, gentle- 
men, it is a gamble, and there are illustrations where 
the contrary has taken place, and I don’t see why 
we should so jeopardise our interest. We are not fight- 
ing any individual but fighting for a change in the 
present status to safeguard the future. I believe we 
can get that if the objects of this resolution are at- 
tained. 

There is fear as to the appointing power. We have 
got to have trust and confidence in somebody, gentle- 
men, and I am optimistic enough to believe that the 
particular misapprehension in the minds of many of my 
friends is not well founded; I don’t believe we can be 
guided by such a claim; but at any event we are not 
doing something now for next year or two years 
but something we hope will restore us to that system 
which is provided for in our constitution. The result, 
as I believe, and as is illustrated by the Bars of other 
states, would be that the Judges would not be selected 
by their popularity with the people, but that the judges 
would be selected by the Bars of the Circuit over which 
they are to preside, and it would require a great deal 
of temerity on the Governor’s part, which often does 
not exist, to go contrary to the recommendation of the 
Bar Association of the Circuit where the judge presides. 
If it be conceded, gentlemen, that the appointment will 
be made of those men whom we in the particular cir- 
cuit know from our contact are most fitted for the po- 
sition, if we get those men, not as a gamble in a pri- 
mary election, but from established practice, it seems 
to me it must be conceded it is a much better gamble 
than we now take. (Applause) 

MR. MARTIN CARRABALLO (of Tampa): I want 
to say, Mr. President, in speaking against this resolu- 
tion I am not now a candidate for Judicial office nor 
do I think for a long time I will be, but I don’t approve 
of the resolution and I want to tell you why. I admit 
that the present system is not the best system that 
can be pursued. I believe people are liable very fre- 
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quently to make mistakes in the selection of men, but 
in these days where the office of Governor is a step- 
ping stone to that of Senator very frequently appoint- 
ments are made, and I don’t refer to any action of our 
Governor at all. (Laughter and applause) Appoint- 
ments are made in disregard of the very wishes of the 
Bar Association. I know of one case, and I am informed 
there are others, where the recommendation of the Bar 
Association, best qualified to judge of the fitness of 
the candidate in that particular district, was disre- 
garded. That has occurred in instances in the past. If 
the Resolution could by some means unknown to me 
and to most of us require the Governor to appoint to 
Judicial office that man selected by the Bar Associa- 
tion of that District, I would unquestionably vote in 
favor of it; it would then provide our getting good 
men, but what is the result of that resolution? We are 
simply taking chances, and then bear in mind again 
I am not referring to any particular Governor; you 
are then taking the chance in the future, not at the 
present time, but in the future of substituting for the 
mistaken judgment of the people the action of a man 
who might wish to further his future candidacy by 
appointing some one solely for political purposes and 
where would you be? Not any better off, because per- 
sonally I much prefer to make a mistake as they fre- 
quently do than to have someone appoint somebody 
who is not fit for the office. I believe the present 
system is not very good, but I think a return to the 
old arrangement at a time when we do not have con- 
ditions like we have had in the past, the present men 
are too busy, they haven’t got time to go into details 
like the old governors had, mistakes might occur in 
the future, and I am against the resolution. (Ap- 
plause) 

THE PRESIDENT: I just want to say, Gentlemen, 
because Mr. Carraballo is a very good friend of mine, 
I want all of you to understand he did not refer to 
any particular governor. (laughter) 

MR. BART A. RILEY (of Miami): Mr. Chairman, 
and gentlemen, I might in the future be in favor of 
the Executive Committee taking the action which this 
resolution would call on them to take, but by reason of 
the fact that we will not request them to take action 
in the June primary, I don’t see why we should hur- 
riedly, with less than half our membership present, 
pass upon the resolution at this time. (Applause) And 
if any wrong has been done in the appointment of men 
up to the present time, that wrong cannot be cured 
by this resolution. This morning a gentleman said 
that he also had a motion to make this afternoon ask- 
ing for the appointment of a committee to go into this 
question and report back at the next meeting of the 
Association. I would suggest the creation of such a 
Committee, and in order to see that that Committee 
began its work at least six months prior to the Bar 


Association convention, instead of a week as we usual- 
ly do, or a day sometimes, that the result may be that 
they investigate the matter and if the majority agree 
on a certain plan, that that plan be published in the 
July issue of the Journal, if the majority agree, a ma- 
jority report and a minority report be submitted in 
July, and after that every member of the Association 
be requested to send in his views to that Committee. 

I am further against the submission of the reso- 
lution now because I don’t think that the lawyers have 
impressed themselves sufficiently upon the voters of 
the State of Florida or upon our ex-governors to make 
the people vote for the right man and make the Gov- 
ernor appoint the right man. 

We started a system in Dade County where a Com- 
mittee from our local Bar Association asked for candi- 
dates and when election time comes the majority of the 
members of the Bar of the Dade County District will 
go out and electioneer for the man they think would 
make the best judge. I will say that if that practice 
was followed for at least a year in every Circuit in 
the State of Florida then the Governor of the State 
would be impressed that the Bar worked to get a good 
man instead of putting it up to the governor who nine 
times out of ten will first think, “How much strength 
can I procure for this appointment?”, whereas if we 
lay a predicate the Governor of this State will follow 
our lead. 

I hope and trust the motion of the gentleman this 
morning will pass and that this resolution will go to 
the entire board with a year for the membership at 
large to pass on it. 

THE PRESIDENT: I call your attention to the 
Committee on Judicial Administration and Legal Re- 
form, which is provided for by the new Constitution. 
I call this to the attention of all you gentlemen because 
to my mind it is sufficiently comprehensive without 
creating an additional committee. That reads as fol- 
lows: “It shall be the duty of this Committee to take 
notice of all proposed changes of the law, and to con- 
sider and to report to this Association such amend- 
ments of the Statute law of the state as in its opinion 
should be adopted, and also to observe the practical 
work of the Judicial system of the state, and to recom- 
mend by written or printed reports, from time to time, 
any changes which in its judgment should be made 
therein.” 

MR. J. W. MORRIS (of Tampa): A point of order, 
Mr. President. I take it the Chair read that with ref- 
erence to the motion I made this morning for the ap- 
pointment of the committee? 

THE PRESIDENT: And in line with the sugges- 
tion of Mr. Riley, who thought a special committee 
ought to be appointed. I read that to show that pro- 
vision in the Constitution. Of course if the organiza- 
tion wants to create special committees I suppose it 
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can do so, but my idea in reading that, was, to my 
mind it has sufficient broadness to cover both these 
situations. 

MR. MORRIS: I wish, Mr. President, to make it 
clear that the motion I made contemplated that this 
matter be referred to such a committee, whether a 
standing one or special one, for the purpose of in- 
vestigation and report. 

MR. GEO. P. RAINEY, JR., (of Tampa): Did you 
make that as a substitute? 

THE PRESIDENT: No, sir; he did not. Mr. Mor- 
ris offered his motion, which brings two entirely sep- 
arate and distinct motions before the House. 

MR. RAINEY: Mr. President and members of the 
Bar Association, I agree with the sentiment of Mr. 
McKay and Mr. Withers to the effect that we would 
all like to remove as far as possible the Judiciary from 
politics. That is an abstract proposition that I think 
any lawyer can agree with, but, gentlemen, I have to 
some extent found it actually necessary to deal with 
the situation when I was connected with the State 


Democratic Executive Committee twelve years, where 


the question was constantly arising every two years. 
My views are that Mr. McKay’s resolution will not ac- 
complish the desired affect. In other words simply to 
take the judiciary, the nomination of nisi prius judges 
out of the primary, does not solve the problem at all; 
it simply removes it from one field of politics to 
another. (Applause) It is difficult to deal with situ- 
ations of this kind without being guilty of coming very 
near getting into the realms of personal politics, and 
I wish to say now I have nothing to do with the pres- 
ent campaign; I doubt if I shall do more than vote, and 
I don’t want to get into a matter of personal politics, 
but if you remember the election of 1916, the fact came 
up there before the State Democratic Executive Com- 
mittee and a strong fight was made to get the Com- 
mittee to eliminate Circuit Court Judges from the Pri- 
mary. Now, gentlemen, as a matter of fact, if we had 
yielded to that command and eliminated Circuit Judges 
from the primary, what would have been the result? 
The result would have been at that time a number of 
first class, able, conscientious lawyers who sat on the 
Circuit Benches of this state would not have been re- 
appointed when in truth and in fact they had been re- 
nominated in the Democratic Primary. You would 
have simply removed it from one field of politics to 


another. I don’t want to deal with the present situ- 


ation, but do you mean to tell me that the Governor 
of the State of Florida, not any one Governor, I won’t 
point out any one, but do you mean to tell me that 
in the great number of appointments of Circuit Judges 
that have been made in recent years can show 
me a single case where one has been appointed as a 
result of the endorsement of the lawyers of the Cir- 
cuit in which that appointment was made? 


I know of a case, where, as a matter of fact a court 
was created without the knowledge of ninety per cent. 
of the lawyers of Hillsborough County and the ap- 
pointment made without ninety per cent of the lawyers 
of Hillsborough County hardly knowing anything about 
it, and that wasn’t a hundred years ago either. That 
wasn’t when we had a Foster and a Mitchell on the 
Bench either. 

Now, Gentlemen, I am in favor also of bringing 
about a situation, if we can, where the members of 
the Bar of the Circuit will have greater influence in 
the selection of Circuit Judges, where the bar 
of the state will have greater influence in the 
selection of Supreme Court Judges, but this reso- 
lution will not help us, it won’t accomplish it. Take ~ 
our Supreme Court and use the illustration there; you 
know, as many of you do, that the first time the Su- 
preme Court Judges were nominated in the primary 
of 1902. Over a quarter of a century they have been so 
nominated. You know as a matter of fact only on one 
occasion has the Supreme Court Judgeship ever been 
changed as a result of a primary election. and that 
was under very unusual circumstances during the 
upheaval of 1916. Do you think for one minute if the 
Governors of the State of Florida had had the ap- 
pointment of the Supreme Court Judges during the 
past quarter of a century that there would not have 
been more than one change in the personnel of that 
Court; can you imagine it, after all the hot guberna- 
torial fights we have been through? Don’t you know, 
with all due respect to the different Governors. and 
speaking of them with honor and esteem, don’t you 
know it is a fact that in twenty five years there would 
have been changes in the personnel of that Court as a 
result of politics, which have not occurred where the 
primary in fact has safeguarded it. 

I know the evils of primaries; I am not here to say 
it is the wise way to select Circuit Judges; I am frank 
to say I might like to be a Circuit Judge but I would 
hate to go through the scrap, I know the strain on the 
candidates; I know many criticisms can be made of 
that method, but the plan proposed here will not ac- 
complish the result. In the first place another new 
State Democratic Committee will be elected and that 
committee won’t have the question before it until two 
years from now. 

I think the suggestion made by my friend from 
Miami is the best, and by Mr. Morris, that this mat- 
ter be referred to a Committee and the Committee 
composed of men who entertain different views on 
the subject; let that committee present two reports, a 
majority report and a minority report on the question 
of whether the appointment by the governor is the 
better method or the election or nomination of the 
candidates in the primary is the better method. Let 
them suggest some plan under which either by amend- 
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ment to the Constitution, the Judiciary Article of the 
Constitution, and not the primary law, that the Bar 
Association of this state can function in such a way 
as to really exert an influence in the appointment of 
fit men to the Bench. When the lawyers of this state 
can have a real influence in securing first class able 
men, I don’t care whether it be a primary system or 
what not, a plan that will enable us as lawyers to have 
an influence in putting the best men on the Bench, 
I am with you, but I say this resolution at this time 
would be defeated. (Applause) 

MR. J. C. COOPER, JR. (of Jacksonville); Mr. 
Chairman, my purpose in speaking at this time is a 
selfish one. My views are that the Law Journal will 
profit by a large amount of copy, and the papers of the 
Committee made thereby that much left. 

It is a timely question, and one of much public in- 
terest, that brings Mr. Rainey to his feet so eloquently. 
I don’t remember before to have seen Mr. Rainey so 
completely stirred up in recent years by public talk. 
I am entirely in sympathy with what Mr. Rainey has 
said. When I said this morning I thought this prob- 
lem could be answered I said so in all seriousness, but 
the predelictions of every thoughtful man must be in 
favor of the method of settling the problem suggested 
by Mr. Morris, Mr. Rainey and Mr. Riley. The problem 
has been presented to this Association, it challenges 
our position before the state, we are called upon to say 
what shall the Bar do with reference to the future 
welfare of this State in the matter of the choice of the 
Judiciary. No greater problem has been before this 
Association. Mr. Rainey’s suggestion is entirely cor- 
rect, and even if the resolutions were adopted at this 
time there would be no State Democratic Executive 
Committee to present the resolution to until after this 
body has again met in 1929. 

I, therefore, am going to ask leave of Mr. Morris if 
he will reframe his motion so that his motion will pro- 
vide that the entire problem, including the resolution 
offered by Mr. McKay, is referred either to a general 
committee or to a special committee and that this com- 
mittee function. 


MR. GROVER S. MORROW (of Miami): I am 
heartily in favor of Mr. Cooper’s remarks. I didn’t 
know, ladies and gentlemen, that the condition of our 
Judiciary was such as to warrant such hasty action here 
on this occasion. It has been my pleasure to appear be- 
fore the Supreme Court of the State of Florida and 
I am sure that that Court is now presided over by good 
Justices who are just as distinguished and able as in 
the old days. I have also had the pleasure of practicing 
some ten or eleven years in Dade County and I am sure 
we now have there four Circuit Judges who are men of 
distinction and of excellent legal qualification and all 
other qualification. Most of these men from time to 
time have been nominated in the primary. I don’t be- 


25 


lieve our Judiciary is in as bad shape as some of our 
other offices, such as Sheriff and some other people 
elected and nominated in our primaries. I second the 
motion of Mr. Cooper, except I would suggest and 
would like to offer an amendment to this motion that it 
be referred to the Committee on Judicial Administra- 
tion and Legal Reform, which is the proper Committee 
of this Bar to handle it. 

MR. L. R. RAILEY (of Miami): Mr. President, I 
had not intended to inflict upon this gathering any 
more of my wind; I thought I had inflicted enough, 
but I can’t keep my seat in view of this discussion. 
Mr. Cooper said he had never seen Mr. Rainey so en- 
thused over a public question. This question is not new 
in the Bar Association. I had the privilege of present- 
ing the identical resolution at the meeting of this Bar 
Association held in Orlando about four or five years 
ago. At that time Mr. Rainey was a member of the 
State Executive Committee, and I think Chairman of 
it, and he took the same position then that he has now, 
and from that time to this I don’t think I have seen 
Mr. Rainey so much worked up. 

Now it resolves itself to me into this; we are law- 
yers. Our Constitution provides how our Judicial of- 
fices shall be filled. Are we as lawyers going to stand 
by the Constitution, or are we going to let the Execu- 
tive Committee supersede the ‘Constitution by taking 
it away from where it belongs? That is the whole 
proposition here. The theory of government is to put 


‘responsibility somewhere. The Constitution has placed 


that responsibility on the Governor of the State. That 
responsibility should rest on the Governor of this State. 
If the Governor of this state makes a bad appointment 
we know where to place the responsibility and if he 
is playing politics as has been suggested by Mr. Riley 
we can place the responsibility on him, and when he 
comes up for another office can be charged with that 
responsibility. 

Now I admit that the resolution may not accom- 
plish anything, but it shows we as a body of lawyers 
want to return to our Constitution and not get away 
from our Constitution. We want to put that responsi- 
bility where it belongs. It was for that reason that 
I opposed Sub-section J in the proposed Constitution. 
I think this is a step in the right direction. It may not 
accomplish anything immediately, but it is one step 
in the right direction, and it does not prevent the same 
Committee or a committee that might be appointed 
under the resolution introduced by Mr. Morris going 
ahead and functioning, but it puts the responsibility 
back and puts the appointing power where it belongs. 
As has been intimated by the gentleman here in his re+ 
mark a Circuit Judge should not be required to go out 
in the huskings and get on a soap box and speak in the 
corners of the street for Judicial positions. That is 


lowering the dignity of the Court, and as you all know 
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the dignity of the Court has been lowered enough al- 
ready. The general people haven’t the respect for the 
Courts that they should have, and it is not increasing 
their respect by allowing a candidate for Circuit Judge 
to get out on soap boxes or go to every little meeting 
and speak, which I know some of the candidates for 
Circuit Judges are doing, and I believe that this resolu- 
tion if passed will be a step in the right direction. It 
will at least put the members of this Association as 
standing behind the Constitution of the State of Flori- 
da. (Applause) 

MR. C. J. HARDEE (of Tampa): Mr. President, I 
don’t know how you are going to move judges from 
politics when the Governor is elected by the people to 
start with; in other words, this resolution to start with 
recommends certain things to the Executive Commit- 
tee of the Democratic Party. Those people are in turn 
elected by the people, they are a political party. We 
know, besides, the Governor is always influenced by 
politics. In other words if you get the Hillsborough 
County Bar Association together tomorrow to recom- 
mend somebody to the Governor for Judge they will 
all get together and ask, “Who are the Governor’s 
friends and who are not the governor’s friends?” If 
you want to go get the recommendation of the Bar 
you go to the people you know who will be influenced 
by the Governor, his friends it is again from politics. 

Another thing, I have always, since I started to 
practice, heard all the older members of the Bar tell 
about the great judges of the past and what a great 
Judiciary they had then and what great people and 
they will never again have such honorable people. 
Some people live in the past, but, thank God, most of 
us young people live in the present, and I don’t be- 
lieve those people Mr. McKay spoke about are any 
better than the judges we have today. If these gentle- 
men want to live in the past that is their business, prob- 
ably when I get as old as they are I will say the same 
thing, but we are getting along pretty good with 
what we have got. I don’t care what kind of a thing 
you bring up it is going to have politics in it, how 
you decide to have your judges appointed or your 
Justices of the Peace, it is going to be politics, and I 
move you, Mr. President, that this resolution and all 
amendments be tabled. 

THE PRESIDENT: There are no amendments. 

(The motion to table the resolution was seconded 
and on being put was carried) 


THE PRESIDENT: There is a motion before the 
House now, made by Mr. Morris which under the mo- 
tion becomes a special order at this time. 


MR. J. W. MORRIS (of Tampa) : Mr. President, the 
purpose of my motion this morning I might explain 
briefly I don’t want to burden you with a discussion of 
it further than is absolutely necessary. In the dis- 


cussion of the motion that has been considered and 
tabled there was something said concerning the motion 
made by me. The situation is simply this, it has been 
called to our attention by the very able and vigorous 
report of our President, it has been referred to re- 
peatedly in the discussions on the floor of this con- 
vention that there existed a demand, whether there be 
a need or not, that the Bar take a fair share of the 
burden that should fall upon its shoulders in choosing 
the Judiciary. Whether it be right or wrong it has 
challenged our interest and attention and debate at 
this Convention. It is the thing which has been of 
paramount importance and discussion here today. 
There was suggested by the Executive Council an 
amendment to our Constitution which undertook to deal 
with that situation, it undertook presumably to deal 
with it in a way which was not satisfactory to this 
convention. The motion which was made by Mr. Mc- 
Kay, and which has been so thoroughly and well de- 
bated, undertook to deal with the situation. It ap- 
pears that both of the methods suggested were not 
satisfactory to this Association, which to my mind 
leads me to the belief that the Bar is honest in how it 
can serve in helping to lead the appointing authority 
or electing authority to a proper choice of the Judiciary 
regardless of what they have been in the past or the 
need for it in the present. If we feel that way about it, 
it is a matter that we could concern ourselves with, 
and we have been told by our President that it is and 
by the debate on the floor that it is. There remains 
only one thing to do that can be done and that is for 
us to undertake to discover how we can discharge 
that responsibility properly, if that responsibility rests 
on us. We cannot do it here. There have been methods 
suggested which have not been acceptable. It is ob- 
vious that this Association does not wish to lead itself 
into political entanglements or to engage improperly 
in the exercise of that responsibility. It is manifest 
it wishes to be of service insofar as it properly can 
and my motion is that this subject be referred to a com- 
mittee with directions to study and investigate the 
problems and bring back to this Association after 
such study a plan that has been suggested to be taken 
for our investigation before the next meeting, to the 
end that when we do meet we may in some measure 
discharge that responsibility that rests upon us and 
not drop it; and I move you, sir, as suggested in the 
motion that the matter be referred to a committee 
of nine and that that committee be required to in- 
vestigate and make reports to this Association at the 
next annual meeting, and as suggested by Mr. Cooper, 
that its report be submitted for publication in the Law 
Journal. I am willing to accept any amendment or sug- 
gestion to carry into effect the spirit of that thought. 
I do believe it merits the attention of a special com- 
mittee of men who are willing to give of their best 
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service in this one vital thing regardless of their ability 
to serve on other Committees. 

A VOICE: I would like to second the motion witn 
this amendment that that committee make its report to 
the Executive Council not later than August 1, and 
that the minority reports be made not later than Sep- 
tember. 

(The motion and the amendment were seconded, 
and on being put were carried) 

THE PRESIDENT: Is there any further business? 

(Whereupon, motion to adjourn was duly carried 
and the convention stood adjourned until seven thirty 
o’clock P. M. of the same day.) 


SECOND DAY—NIGHT SESSION 
Saturday, April 7, 1928. 

Pursuant to adjournment, the Association recon- 
vened in the main dining room of the Tampa Bay Hotel 
at 7:30 o’clock P. M., President John B. Sutton pre- 
siding. 

THE PRESIDENT: Gentlemen, We have two or 
three committees to report at this time. Mr. Reaves is 
Chairman of one of those committees and Mr. Phillips 
is Chairman of the other. 

JUDGE O. K. REAVES (of Tampa): Mr. President, 
your committee appointed to consider the telegram 
with reference to the Carraway Bill has the following 
short resolution to offer: 

BE IT RESOLVED by the Florida State Bar As- 
sociation that in our opinion the Carraway Bill now 
pending in the United States Congress, which has 
the effect of forbidding Federal Judges to comment 
upon the evidence, and has the further effect of re- 
quiring charges in writing to be delivered to the 
juries before the argument, would not be for the 
best interest of the administration of justice, and 
we therefore recommend that the representatives in 
the House from the State of Florida be asked by the 
Secretary of this Association, in the name of the 
Association, to use their influence to defeat the 
bill.” 

(Upon motion duly made and seconded the reso- 
lution was duly adopted.) 

JUDGE O. K. REAVES: Now, gentlemen, the other 
question. the Committee with reference to the cost of 
the statutes which are being gotten out by the Har- 
rison Law Book Company of Atlanta, beg leave to re- 
port that in their opinion as now advised, the price of 
One Hundred Dollars is excessive, and we recommend 
that the Executive Council of the Association be direct- 
ed to use whatever influence can be brought to bear 
in the name of the Association, and otherwise, if pos- 
sible, to have the price reduced. 

(Upon motion duly made and seconded the recom- 
mendations of the Committee were adopted.) 

MR. H. S. PHILLIPS (of Tampa): Mr. President, 


the first resolution that the committee reports, is upon 
the death of Judge Thomas M. Shackleford, which is 
as follows: 

RESOLUTIONS ON THE DEATH OF JUDGE 
THOMAS M. SHACKLEFORD. 

WHEREAS, God in His infinite wisdom has re- 
moved from our midst Judge Thomas M. Shackle- 
ford; and, 

WHEREAS, Judge Shackleford was always deep- 
ly interested in the affairs of this Association; and, 

WHEREAS, he rendered a great service to this 
State as Chief Justice and Associate Justice of our 
Supreme Court; and, 

WHEREAS, his ability and integrity as a Judge 

was of the highest order; 

THEREFORE BE IT RESOLVED: 

_ First: That this Association notes with profound 
sorrow the death of Judge Shackleford; 

Second: That this Association deeply sympathizes 
with his widow and his sons. 

Third: That these resolutions be spread upon the 
minutes of this Association and a copy be furnish- 
ed his widow and his sons. 

Respectfully submitted, , 
H. 8S. Phillips, Chairman, 
Jno. P. Stokes, 
Scott M. Loftin, 
Committee. 

(Upon motion duly made and seconded the fore- 
going resolutions were duly adopted.) 

MR. H. S. PHILLIPS: We now present resolutions 
upon the death of Judge R. Fenwick Taylor as fol- 
lows: 

RESOLUTIONS ON THE DEATH OF JUDGE 
R. FENWICK TAYLOR. 

WHEREAS, it has pleased God to remove from 
the activities of this life Judge R. Fenwick Taylor; 
and, 


WHEREAS, he was one of the ablest lawyers that 
ever practiced in this State and one of the greatest 
Judges that ever presided over our Supreme Court; 
and, 


WHEREAS, his clear intellect and concise reas- 
oning will ever be reflected in the decisions render- 
ed by him, which will always remain a safe guide 
to the Bench and Bar in determining the rights of 
litigants ; 


THEREFORE BE IT RESOLVED: 


First: That this Association notes with profound 
sorrow the death of Judge Taylor; 


Second: That we deeply sympathize with his rel- 
atives; 


Third: That a copy of these resolutions be . 
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spread upon the minutes of this Association and a 
copy furnished his relatives, 
Respectfully submitted, 
H. S. Phillips, Chairman, 
Jno. P. Stokes, 
Scott M. Loftin, 
Committee. 

(Upon motion duly made and carried, the forego- 
ing resolutions were adopted.) 

MR. H. 8. PHILLIPS: We present the following 
resolutions upon the death of Judge Rhydon M. Call: 

RESOLUTIONS ON THE DEATH OF JUDGE 
RHYDON M. CALL. 

WHEREAS, it has pleased an all-wise Providence 
to take from us Honorable Rhydon M. Call, one of 
the most outstanding members of this Association; 

BE IT THEREFORE RESOLVED: 

First: That in the death of Judge Call the Bar 
of this State has sustained a great loss; 

Second: That his ability and reverence for the 
law and the Constitution, his dignity, integrity, fear- 
lessness and impartiality as a Judge shall continue 
to exert an influence for the inspiration and guid- 
ance of the Bar and the Bench of this State; 

Third: That we deeply sympathize with his rela- 
tives ; 

Fourth: That these resolutions be spread upon 
the minutes of this Association and a copy furnish- 
ed his relatives. 

Respectfully submitted, 
H. S. Phillips, Chairman, 
Jno. P. Stokes, 
Scott M. Loftin, 
Committee. 

(Upon motion duly made and seconded, the fore- 
going resolutions were adopted.) 

MR. BART A. RILEY (of Miami) : I move that this 
Association adopt a resolution of thanks for the splen- 
did time that has been given to the wives of the mem- 
bers of the Association by the Tampa Bar at the Tea 
and Dance this afternoon. 

(Upon motion duly made and seconded, it was 
duly carried.) 


MR. PHIL S. MAY (of Jacksonville): Mr. Presi- 
dent, it has been our privilege at this Convention to 
hear three distinguished members of the bars of other 
states. We have already shown our appreciation to 
one of those members by electing him an honorary 
member of this Association. It seems to me that for 
the benefit they have done this Association, that it 
would be proper that we elect the Hon. Josiah Marvel 
of the Wilmington, Delaware, Bar, and Hon. Robert 
N. Miller of the Washington, D. C., Bar, honorary mem- 
bers of this Association, and I therefore nominate them 
as such honorary members. 

(Upon ballot being taken, Messrs. Marvel and Miller 


were declared duly elected honorary members of the 
Association.) 

THE PRESIDENT: Gentlemen, the next order of 
business the Chair declares to be the election of a new 
President. Mr. Henderson. 

MR. R. A. HENDERSON, JR., (of Fort Myers): I 
think this Association has been particularly fortun- 
ate the last two years—not that it has not been for- 
tunate theretofore—but peculiarly so in the leadership 
of W. I. Evans, and the large increase in membership 
during his tenure of office, and also in the work done 
by his successor, John B. Sutton, in the publication of 
the Bar Journal, which is of so great value. (Applause.) 
There are many men capable of the leadership of this 
organization, whose ability to think to the point, to 
speak to the point, to clarify hazards and make easy 
the difficulties of the situation, is great. But there 
is one of the members who has somewhat outshone 
some of the rest of almost equal ability by the vigor 
of his action, the clearness of his mind and the unlim- 
ited energy of his pursuits, the earnestness of his 
purpose and the contribution he has made toward the 
success of this organization, in a literary way, in a 
constructive way, and toward promoting the relation- 
ship of fraternity which prevails in this association. I 
have in mind none other than Robert H. Anderson 
of Jacksonville, whose name I wish to place in nom- 
ination for the Presidency of this Asociation. (Ap- 
plause). 

(Whereupon, upon motion duly seconded and car- 
ried, nominations for President were declared duly 
closed, and the Secretary cast the unanimous ballot 
of the Association for Mr. Robert H. Anderson to 
serve as President during the ensuing year.) 

MR. JOHN B. SUTTON (Presiding) : Mr. Anderson, 
you have just had imposed upon you probably the 
greatest duty, to my mind, that can be imposed upon 
you when occupying a position of honor in the Bar 
Association, or anywhere in the State of Florida in a 
similar. situation. I shall surrender to you at the close 
of this meeting the gavel of the Florida State Bar 
Association, with the kindest of friendship, with an 
affection for you, with absolute confidence in your 
ability to carry on. At the same time, sir, I must 
say to you that it has its burdens and its trials; but 
if you have the support of this wonderful organi- 
zation of men that the retiring President has had, 
you and your administration will make of it even a 
greater success than it has been under the present ad- 
ministration. 

MR. ROBERT H. ANDERSON (of Jacksonville) : 
Mr. President, and fellow members of the Association: 
It is just about the biggest thing that ever happened 
to me, and itis alittle bit difficult to collect my 
thoughts and express them intelligently and coherent- 
ly. I expect that I have been in Tampa about as few 
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times as any city of its importance in the State. I do 
not believe I have ever been here over half a dozen 
times, and yet the two biggest things that ever hap- 
pened to me took place right here. I got married in 
this town fifteen years ago, and the procedure which 
you have just witnessed is the other one. I am get- 
ting over the first one, but, seriously, friends, being 
elected to the Presidency of this Association is just 
about beyond any dreams that I ever had when I 
started out to practice law. It is the finest and most 
flattering compliment which can be paid to a member 
of the bar of this state. My sincerest wish is that in 
an effort to discharge the duties of the office I may 
prove worthy of it. 

I know, as the President has said, that the success 
of any organization is dependent upon the cooperation 
of the membership, and no administration of the exec- 
utive office of this Association could possibly fail 
with the handsome, loyal and generous support that 
you gentlemen have evidenced. I feel that I have been 
complimented so much beyond my deserts that you 
will be patient with me if I am a little bit slow to suit- 
ably respond to them, I just want every one of you to 
know that I thank you personally and, in fact, very 
much indeed. (Applause.) 


THE SECRETARY: Mr. President, I have been re- 
quested to read the report of the Nominating Commit- 
tee. Your Committee respectfully nominates the follow- 
ing officers to serve during the ensuing year: 

Secretary, Gov Hutchinson, of Jacksonville. 

Treasurer, John B. L’Engle, of Jacksonville. 

For members of the Executive Council: George P. 
Garrett, of Orlando; W. I. Evans, of Miami; Frank 
B. Winthrop, of Tallahassee. 


For Vice President in each Judicial Circuit: 
First, Phillip D. Beall, Pensacola. 

Second, Guyte P. McCord, Tallahassee. 
Third, Claude Pepper, Perry. 

Fourth, Giles J. Patterson, Jacksonville. 
Fifth, R. L. Anderson, Ocala. 

Sixth, A. L. Richardson, St. Petersburg. 
Seventh, William S. Fielding, DeLand. 
Eighth, J.‘C. Adkins, Gainesville. 

Ninth, J. A. J. Hathaway, Bonifay. 

Tenth, J. J. Swearingen, Bartow. 

Eleventh, E. Clyde Vining, Miami. 
Twelfth, R. A. Henderson, Jr., Fort Myers. 
Thirteenth, A. G. Turner, Tampa. : 
Fourteenth, Paul Carter, Marianna. 
Fifteenth, Frank Wideman, West Palm Beach. 
Sixteenth, S. W. Getzen, Bushnell. 
Seventeenth, R. A. Maguire, Orlando. 
Eightenth, E. G. Grimes, Palmetto. 
Nineteenth, William J. Barker, Sebring. 
Twentieth, Jefferson B. Browne, Key West. 


Twenty-first, A. O. Kanner, Stuart. 

Twenty-second, Maxwell Baxter, Ft. Lauderdale. 

Twenty-third, George A. DeCottes, Sanford. 

Twenty-fourth, G. C. Martin, Brooksville. 

Twenty-fifth, L. C. Case, St. Augustine. 

Twenty-sixth, J. L. Frazee, Starke. 

Twenty-seventh, J. I. Walden, Sarasota. 

Twenty-eighth, J. Ed Stokes, Panama City. 

Upon motion duly made, seconded and carried, the 
foregoing officers were duly elected to serve during 
the ensuing year, and pursuant to instruction con- 
tained in the motion, the President cast the unani- 
mous ballot of the Association for said nominees, who 
were then and there declared duly elected as such. 

MR. W. F. HIMES (of Tampa): As a member of 
the Entertainment Committee, I want to impose on 
this body to make a motion. I desire to move that the 
State Bar Association express its appreciation to Judge 
O. K. Reaves of Tampa, who has been largely instru- 
mental in the entertainment of this Association in 
three ways: First, in that it has been a thoroughly 
constitutional convention, and has not violated the 18th 
Amendment; second that while he is entirely respons- 
ible for some of the games of chance that have gone 
on in Tampa, that the Association express its appre- 
ciation to him for the fact that the members of the 
Association have not engaged in a certain famous 
game known as bolita (laughter) ; and, third, that we 
give him credit for the Association’s not having en- 
gaged in any improper dances. (Laughter and ap- 
plause.) 

(The motion was seconded and duly carried.) 

MR. W. I. EVANS (of Miami): I have attended 
many meetings of this Association, at each one of 
which the citizens of the city where it was held have 
extended themselves to make more abundant efforts 
than the others to make the sessions pleasant and 
fruitful. It would be difficult to surpass the efforts put 
forth by the members of the Hillsborough County Bar 
Association and the people of Tampa on this occasion; 
therefore, I move you that by a rising vote the Flor- 
ida State Bar Association extend its most sincere 
thanks to the officers and members of the Hillsborough 
County Bar Association, and the citizens of the city 
of Tampa for the hospitality extended to us upon the 
occasion of this, our Twenty-first Annual meeting. 

(The motion was seconded and duly carried by a 
rising vote.) 

Judge Vernon Hawthorne of Miami extended a very 
cordial invitation to the Association to meet in Miami 
in 1929. 

MR. JOHN B. SUTTON (Presiding): I feel very 
much on leaving this position as my friend “Bob” 
does, perhaps, on coming into it. I know how I felt 
a year ago, and I presume Bob feels that way now. 

(Continued on Page 73) 
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ADDRESSES 
BOND VALIDATIONS 


By HON. W. H. ELLIS, 
Chief Justice, Supreme Court of Florida. 


According to the State and County Tax Rolls of the 
year 1927 the total value of all taxable property, both 
personal and real, for that year was $724,825,318.00; 
of that sum the real estate value aggregated $553,398,- 
795.00. The State tax upon the assessment of both 
species of property amounted to $5,458,200.00. The 
State tax on the real estate assessment amounted to 
$4,149,660.00. 

The total bonded indebtedness of Counties and 
Municipalities in this State amounts to approximately 
$415,955,000.00. This does not include bonded indebt- 
edness of Special Tax Scnool Districts and Special 
Road and Bridge Districts. A large part of that indebt- 
edness was incurred in very recent years. The great- 
er part of it, I do not undertake to state just what 
percentage, is supported by special curative or vali- 
dating Acts of the Legislature. 

Without commenting upon the particular grade of 
political economy which seems to justify the policy 
of one generation placing a great financial obliga- 
tion upon succeeding generations in order that the 
first may enjoy the conveniences and luxuries for 
which it is unable to pay, passing on to others unborn 
a legacy of debts or obligations which they must meet 
in order to provide for themselves the necessaries of 
life, thus rendering not only the problem of earning 
a livelihood more difficult but removing still further 
the goal of happiness to which intellectual and spirit- 
ual development leads, we lawyers may not find it un- 
interesting to consider for a while the legal questions 
involved in these great financial burdens which the 
advocates of bond indebtedness and more debts put 
on the people and their lands in the name of progress. 

The matter of placing a bond indebtedness upon the 
landed interests of a county under the policy of state 
government obtaining in this State as defined or out- 
lined by our Constitution is one in which the people 
local to the particular territory affected are deemed 
to be materially interested. The obligation if imposed 
is located upon their land and other taxable prop- 
erty. 

It is also true that while such an obligation is a 
county obligation it is in a sort of moral aspect also 
a State obligation. When one examines the Constitu- 
tion and observes the system of government evolved 
by that document the conclusion is irresistible that 
counties and their government were deemed by the 
framers of the Constitution to constitute important 


and material factors in the system over whose econ- 
omic affairs the Legislature was required to exercise, 
within limitations prescribed, a general direction and 
control. 

The counties are declared to be legal, political di- 
visions of the State. Article VIII, Sec. 2, Constitution. 

The removal of county seats may be accomplished 
only under the provisions of a_ general law, Sec. 4. 
‘County Commissioners are constitutional county of- 
ficers and their powers and duties the Legislature 
must prescribe and regulate by general law, Section 
5 Article VIII, Sections 20 and 21 Article III. Coun- 
ties may not assess and impose taxes for other than 
county purposes and all county property shall be taxed 
upon the principles’ established for state taxation, 
Article IV, Section 5. They are required by the Con- 
stitution to make provision for those of their inhabi- 
tants who by reason of age, infirmity or misfortune 
have claims upon the aid and sympathy of society, 
Article XIII, Sec. 3. County Boards of Health are re- 
quired to be established, Article XV. Other provisions 
of the Constitution show with equal clearness the in- 
terdependence of County and State. 

It was held in Owen v. Baggett, 77 Fla. 582, 81 
South. Rep. 888, that County Commissioners in exer- 
cising their statutory discretionary authority serve 
the State and public generally and that in exercising 
the authority conferred upon them by the statutes 
with reference to roads and bridges they are a State 
agency. 

In many cases it has been held by the Supreme 
Court of this State that County Commissioners have 
only such authority as is conferred on them by statute 
and in case of doubt the authority should not be as- 
sumed. Bowden v. Ricker, 70 Fla. 154, 69 South. Rep. 
694; Hopkins v. Special Road & Bridge Dist. No. 4, 
Brevard County, 73 Fla. 247, 74 South. Rep. 310. 


In the matter of issuing county bonds for the pur- 
pose of erecting court houses, jails, and buildings or 
constructing roads, creating special road and bridge 
districts and constructing roads and bridges therein, 
the powers and duties of the County Commissioners 
are prescribed by general law. 

Special road districts and special road and bridge 
districts may also be created by special acts of the Leg- 
islature. 

Special tax school districts were first provided for 
by Chapter 4194 Acts 1893, which was a general 
act. Such districts were first called school sub-dis- 
tricts until 1899 when by Chapter 4078 they were des- 
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ignated as special tax school districts. Afterward such 
districts were provided for by amendment to the Con- 
stitution in 1912, Section 17 Article XII. But it has 
not been considered necessary to provide by Constitu- 
tional amendment for the creation by special acts of the 
Legislature of special road or special road and bridge 
districts. 

Hon. C. L. Wilson, Judge of the Fourteenth Cir- 
cuit, speaking for the Supreme Court in the case of 
Charlotte Harbor & N. R. Co. v. Welles and others as 
the Board of County Commissioners for De Soto Coun- 
ty, decided in 1919, 78 Fla. 227, 82 South. Rep. 770, 
said: “The first legislation in this State on the subject 
of creating special road and bridge districts was Chap- 
ter 6208, Laws of Florida, Acts of 1911.” The act 
referred to was a general act. 

Probably the first special act affecting roads was 
Chapter 6648 Laws 1913 authorizing the County Com- 
missioners of St. Lucie County to issue “Interest-Bear- 
ing Time Warrants” for the purpose of grading, hard- 
surfacing and improving the roads of that County. 
That Act seems never to have been considered by the 
Supreme Court. 

The first validating act relating to the creation of 
special road and bridge districts was the Act of 1915, 
Chapter 7043, relating to Road and Bridge District 
No. 1 of Lee County. The District was created under 
general law. The election was held May 15, 1915, and 
the validating Special Act was approved May 25, 1915. 
“Presumably” after sixty days “published” notice had 
been established in the Legislature, Sec. 21, Article III 
Constitution. 

Then came the creation by special acts of a Spe- 
cial Taxing District to be known as the “Indian River 
Inlet District” to be composed of the counties of Bre- 
vard and St. Lucie, Chapters 7491 and 7594 approved 
May 30, 1917. Then Chapter 7414 approved May 21, 
1917, serving the double purpose of validating the 
creation under general law of a Special Road and 
Bridge District in Alachua County and the creation 
“eo nomine” of a Special Road and Bridge District 
of the same territory in that County as “District Num- 
ber One.” In 1921 the “Jensen Bridge District” in 
St. Lucie County was created by special Act, Chapter 
8828. Then ‘Chapter 8888 by which the “Long Branch 
and Lake Side Special Road and Bridge District” in 
Clay County was created. Both Acts became laws with- 
out the approval of the Governor. Since then many 
such special road and bridge districts have been cre- 
ated by special acts of the Legislature. 

County bonded indebtedness has been created for 
many purposes: for the erection and construction of 
buildings; for school purposes; for the construction of 
roads and bridges under general acts prescribing the 
duties and powers of County Commissioners and for 
the construction of roads and bridges under special 


acts of the Legislature. From time to time special 
validating acts have been passed by the Legislature 
validating these various bond evidences of such indebt- 
edness. There has been much discussion and variety of 
opinion among members of the bar and others con- 
cerning the validity of such indebtedness and the spe- 
cial acts by which it was intended to be validated. 

My purpose in discussing the subject of validating 
acts, so far as they relate to indebtedness which was 
intended to be obligations upon the people of the 
respective counties and their property located therein, 
is purely vocational and not avocational—if I may be 
permitted to use the tenuous distinction. The profes- 
sion of law is my vocation, the duties of judge are my 
avocation. I, therefore, reserve the right to say that 
whatever views I may express in this paper shall not 
be considered “stare decisis” as to my views expressed 
in a judicial capacity; or even persuasive of whatever 
I may be called upon to say hereafter in the latter 
capacity. 

I am quite sure that gentlemen of the bar fully 
understand the distinction I am endeavoring to make, 
having themselves had even in their vocational activ- 
ities some experience of “horseback” opinions, especi- 
ally when endeavoring to favorably impress a prospec- 
tive client with the fund of portable legal knowledge 
of which they are supposed by every prospective liti- 
gant to be abundantly possessed. 

There is no doubt of the Legislative power to cure 
defects in tax proceedings which have already taken 
place, nor is there any doubt that there are limits 
upon such power. 


Mr. James M. Gray, in his work on the “Limitations 
of Taxing Power and Public Indebtedness,” published 
in 1906, says that the general rule.of limitation is: 
“The legislative power cannot cure defects which are 
jurisdictional. It cannot make valid a void tax which 
has been laid, if it could not have laid that tax in the 
first place. It cannot validate a method of procedure 
which omits some step which is so essential that if the 
original law had directed its omission the law would 
have been void.” 

Omission of acts with respect to tax procedure 
which were required by law to be done by county of- 
ficers may be cured by the Legislature if such acts 
might have been dispensed with by the Legislature in 
the first instance. A case decided by the Supreme Court 
of the United States in 1878, Mattingly v. District of 
Columbia, 97 U. S. 687, 24 L. Ed. 1098, clearly an- 
nounced the doctrine from which there has been no 
departure so far as I have discovered. 

The facts were: In 1871 the District of Columbia, 
by its Board of Public Works, caused to be construct- 
ed certain public improvements such as paving streets 
and sidewalks and laying sewers. The work had been 
commenced by the “Corporation of Washington” be- | 


| 
| 
| 
i 
| 


32 FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


fore the Board of Public Works came into existence. 
In February, 1871, Congress incorporated the District 
and provided for the existence of a Board of Public 
Works. The Act vested the Board with complete con- 
trol of all such works. When the particular work was 
completed the Board made assessments upon property 
specially benefitted. Mattingly and others were prop- 
erty owners who sought to declare the assessments il- 
legal. The contention was: that the Board was not 
authorized by law to make the improvement; that no 
law existed at the time the assessments were made 
prescribing the manner in which the Board should 
make them; that the assessment according to frontage 
was illegal and that other property similarly situated, 
such as school houses and churches, was not assessed. 

The court was not concerned with the question 
whether the charges in the bill were well founded 
because it said that there had been Congressional Leg- 


islation since 1872 the effect of which upon the as- 


sessments was controlling and there had been other 
acts of the Legislative Assembly of the District which 
forcibly implied a confirmation of the acts and as- 
sessments of the Board of which the bill complained. 

Mr. Justice Strong, speaking for the Court said: 
“If Congress or the Legislative Assembly had power 
to commit to the Board the duty of making the im- 
provements, and the power to prescribe that the as- 
sessments should be made in the manner in which 


_ they were made, it had power to ratify the Acts 


which it might have authorized. And the ratification, 
if made, was equivalent to an original authority, ac- 
cording to the maxim, ‘Omnis ratihabitio retrotrahitur 
et mandato priori aequiparatur’,” which means that 
every subsequent ratification has a retrospective ef- 
fect and is equivalent to a prior command. 

The Court held that Congress had the power to 
legislate within the District respecting the people and 
property therein, as may the Legislature of any State 
over any of its subordinate municipalities; that it 
could therefore cure irregularities and confirm pro- 
ceedings which without the confirmation would be 
void because unauthorized, provided such confirmation 
did not interfere with intervening rights. 

The Court quoted from Cooley’s Constitutional 
Limitations, 371, as follows: “If the thing wanting, or 
which failed to be done, and which constitutes the 
defect in the proceeding is something the necessity 
for which the Legislature might have dispensed with 
by prior statute, then it is not beyond the power of 
the Legislature to dispense with it by subsequent 
statute. And if the irregularity consists in doing some 
act, or in the mode or manner of doing some act, which 
the Legislature might have made immaterial by prior 
law, it is equally competent to make the same imma- 
terial by a subsequent law’.” 


The Court said that the principle thus stated was 


accurately stated. The rule was followed in 122 U. S. 
164, 30 L. Ed. 1090. The Supreme Court of Florida, 
in the case of Cranor v. Volusia County Com’rs, 54 
Fla. 526, 45 South. Rep. 455, applied the rule;. also in 
Middleton v. City of St. Augustine, 42 Fla. 287, 29 
South. Rep. 421, 89 A. S. R. 227. 

An ommission to observe a certain circumstance 
in the latter case, however, renders its reasoning rath- 
er difficult. The complainant sought by bill in chancery 
to enjoin the city from issuing or selling certain bonds 
proposed to be issued and sold under 4 certain or- 
dinance. The ordinance providing for an election at 
which the proposition of establishing an electric light 
plant and issuing bonds therefor contained the form of 
the proposed bonds which provided that the principal 
and interest on them should be paid at the office of the 
City Treasurer of St. Augustine, or at the National 
Union Bank in New York City. The election was car- 
ried in favor of the bonds and the bonds prepared for 
issuing. The validating act of the Legislature ex- 
pressly validated the ordinance, the election and the 
“bonds issued in pursuance of the ordinance.” There 
was a demurrer to the bill which was sustained and 
the cause dismissed. The Supreme Court reversed the 
decree, however, because it said there was no “author- 
ity either by the city ordinance or by the curative 
Act of the Legislature for the city to issue any bonds 
the installment of interest on which can be made 
payable in New York.” 

The Legislature cannot cure a jurisdictionally void 
tax by indirection. Judge Cooley said that such an 
act would be an assumption by the Legislature of ju- 
dicial power. Although, where the defects are of a kind 
that may be cured curative legislation is valid and 
will be applied even while a suit involving the val- 
idity of the tax is pending. See Middleton case supra. 

Now, there are two classes of jurisdictional de- 
fects: one which validating acts will cure, and the 
other which they cannot cure. Of the first class are 
material acts which the legislature requires to be per- 
formed by the county officials in laying the tax or is- 
suing the bonds. If the legislature has the power 
to dispense with such acts in the first place it may not 
nevertheless validate the act so as to destroy vested 
rights. The other class of jurisdictional acts are those 
which are jurisdictional to the legislature itself. Of the 
latter class, says Mr. Gray, are “those things which 
must be done because the people, the superiors of the 
legislature, in written constitutions, or in the inherent 
restraints upon legislative power, have said they are 
essential.” 


What are inherent restraints upon legislative pow- 
er is a question which involves a line of distinction 
between what is allowable and that which is not so 
faint and shadowy, says Judge Cooley in the last edi- 
tion of “A Treatise on the Constitutional Limitations 


i 
| 
| 
1 
i 
_ 
i 
| 
| 
i 
| 
q 
} 
| 
+ 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


which rest upon the Legislative Powers of the States,” 
(Cooley’s Constitutional Limitations, Eighth Edition) 
that the decision of the legislature would have to be 
accepted as final even though in many cases judicial 
opinion might be different. But, he says, there are cases 
when it is entirely possible for the legislature so clearly 
to exceed the bounds of due authority that the right of 
the courts to interfere cannot be doubted, and check 
what can only be looked upon as ruthless extortion. An 
unlimited power to make everything lawful which the 
legislature might see fit to call taxation, says he, 
would -be, when plainly stated, an unlimited power to 
plunder the citizen. . 

That, of course, is not legislation although there 
may be no express limitations in the Constitution 
prohibiting the particular act. 


In the matter of taxation, where the legislature 
assumes to impose a pecuniary burden upon the citi- 
zen in the form of a tax, two questions, says that 
great author, may always be raised: “First, whether 
the purpose of such burden may properly be consid- 
ered public, and Second, if public then whether the 
burden is one which should properly be borne by the 
district upon which it is imposed.” On ‘the latter of 
these two propositions rests the decision in the case 
of Willis v. Special Road & Bridge Dist. No. 2, Osceola 
County, 73 Fla. 446, 74 South. Rep. 495. 

In that case the order validating the bond issue 
was reversed. From the language used in that opinion 
the principle on which the judgment of the court rests 
appears to be that courts will redress wrongs that 
may result from an improper use made of the author- 
ity to formulate districts and impose tax burdens. A 
validating act by the legislature in that case would 
probably have been of no value, because although the 
legislature may have plenary power to create special 
road and bridge districts it could not by a direct act 
create a valid district and impose tax burdens to sus- 
tain it, which it could not authorize to be created by 
a vote of the people within the district. The case was 
referred to with approval in McSwain v. Special Road 
& Bridge Dist. No. Two, De Soto County, 81 Fla. 565, 
88 South. Rep. 479. 

In a recent dissenting opinion by Mr. Justice Whit- 
field he expressed the view: “That abuse or violation 
of governmental authority conferred, as well as the 
assumption or exercise of authority not conferred, is 
a justiciable matter and the command of the Consti- 
tution that ‘All courts in this State shall be open 
so that every person for any injury done him in his 
lands, goods, person or reputation, shall have remedy 
by due course of law and right and justice shali be 
administered without sale, denial or delay’, is made 
useless if in judicial proceedings averments tending to 
show an abuse of official authority that violates or- 
ganic rights are stricken when they duly present jus- 
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ticiable matters and this may operate as a denial in- 
stead of a rendering of justice by the courts thereby 
violating the mandate of the Constitution’.” 

He also said: “Unreasonable or excessive bond is- 
sues even for a lawful purpose may be illegal, a viola- 
tion of the rights of tax payers as well as bonds issued 
without or contrary to authority. If authority is abused 
the courts will not aid in effectuating the abuse by a 
judicial validation. Whether a bond issue is authorized 
and is for a lawful purpose may ordinarily be de- 
termined by reference to the written law, but whether 
a bond issue, though within the stated limits of auth- 
ority conferred and for a lawful purpose is unreason- 
able or excessive is to be determined upon a due 
consideration of all pertinent facts by proper auth- 
ority subject to appropriate judicial review and ad- 
judication when organic or fundamental rights are duly 
asserted to be invaded or violated.” 

Those views in apparent conflict only with the 
views expressed by the same learned Justice in State v. 
Duval County, 76 Fla. 180, and Whitaker v. Par- 
sons, 80 Fla. 352, and other cases. Neither of the two 
cases just mentioned contained any element in the 
slightest degree related to the facts presented in the 
case which called for the above stirring and loyal pro- 
test against governmental excesses. 

This proposition seems to have possibilities and just 
how far afield one may go may be limited only by his 
ability to present a state of facts on which the principle 
seems to bear. 

Sedgwick on Constitutional and Statutory Law 
says: “The power of taxation is a great governmental 
attribute with which courts have very wisely shown 
extreme unwillingness to interfere but if abused the 
abuse should share the fate of all other usurpations.” 

One class of usurpations seems to be, as held by 
many courts—those of New Hampshire, Maine, Ver- 
mont, Pennsylvania, New York, Kansas, Kentucky and 
the Supreme Court of the United States—an act de- 
claring that to be a public purpose which is not so in 
fact. That question and similar ones, such as invoived 
in the McSwain case, present justiciable issues. 

Now whatever limitations the Constitution has 
placed upon legislative power the legislature must ob- 
serve. If the Constitution forbids the enactment of re- 
trospective laws the power of course may not be law- 
fully exercised. No such provision exists in the Con- 
stitution of this State except the provision against ex 
post facto laws and laws impairing the obligation of 
contracts. 

There is a special liability to abuse in retroactive 
legislation and the people of some states, says Mr. 
Cooley, have felt it so strongly that they have by their 
Constitutions expressly forbidden it. 


Acts which are jurisdictional to the exercise of 
legislative power are usually found in express limita- 
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tions contained ‘in the Constitution or those which are 
necessarily implied from those expressly imposed. 
When limitations do not exist in regard to the exer- 
cise of the power and the limitations are not in the 
nature of inherent restraints the legislation must, of 
course, be deemed valid. But nice questions may arise 
concerning limitations upon legislative activities which 
are implied from limitations expressly imposed. In 
this connection it may be well to consider what bearing 
upon the legislative validation of county bond issues 
those provisions of the Constitution have which lim- 
it the power of counties through their agencies to 
assess and impose taxes for county purposes only and 
inhibit the legislature from passing special or local 
laws regulating the jurisdiction and duties of any 
class of officers except municipal officers. 

County Commissioners are officers. It was so held 
in Jackson v. State, 71 Fla. 342, 71 South. Rep. 332. 
Their jurisdiction and duties must be prescribed by 
general law. 

Where the powers and duties of County Commis- 
sioners are prescribed by general law relating to the 
issuing of county bonds for county purposes and such 
powers and duties are disregarded by the County Com- 
missioners in the essential requirements of the statute 
to such a degree that they may be said to have pro- 
ceeded according to methods which could not be squar- 
ed with their duties and powers in that regard which 
are prescribed by general law, may their act in is- 
suing county bonds under such circumstances’ be 
cured by a special act of the Legislature before the 
bonds have been sold and any question of the rights 
or third persons have intervened? 


The question is not a new one. It was raised in 
the case of Givens v. Hillsborough County, 46 Fla. 502, 
35 South. Rep. 88. The County Commissioners of Hills- 
borough County in August, 1901, passed a_ resolution 
for the issuance of county bonds for hardsurfacing 
highways and funding the outstanding indebtedness. 
An election was held and the resolution ratified. Bonds 
were prepared and advertised for sale and a bid accept- 
ed. Before the bonds were issued by the county to the 
successful bidder a decree was rendered perpetually en- 
joining the proposed issue of them. Hillsborough 
County v. Henderson, 45 Fla. 356, 33 South. Rep. 997. 
In April, 1903, a validating act was passed by the 
Legislature. It was a general act but at that time it 
applied only to Hillsborough County. In May, 1903, 
Givens filed a bill and prayed that the Board of Coun- 
ty Commissioners be restrained from disposing of the 
bonds. At the same session of the Legislature a special 
act was passed validating, or attempting to do so, the 
same proposed bond issue. The court, however, deem- 
ed it unnecessary to consider it, holding that the is- 
sue was validated by the general act, against which 
the contention was made that it was in reality a spe- 


cial act as it affected only Hillsborough County and 
being so it was bad as violating the provision of the 
Constitution requiring the legislature by general law 
to “regulate the jurisdiction and duties of any class of 
officers except municipal officers.” 

If a validating act is valid legislation because of the 
principle that the legislature having power to auth- 
orize the issue of bonds in the first instance might 
after the election and before issue ratify the action of 
the County Commissioners in the matter and there- 
fore such validation is equivalent to a prior authoriza- 
tion under the circumstances under which they were 
actually voted for, the question at once is presented: 
could the Legislature by special act authorize the issue 
of county bonds and prescribe the powers and duties 
of the Board of County Commissioners for that par- 
ticular County in such transaction? 

In the Getzen case, Sumter County, 103 South. Rep. 
104, a bond issue proposed by the Board of County 
Commissioners under their powers and duties pre- 
scribed by general law, Section 1531 Revised General 
Statutes, was attacked in proceedings brought to vali- 
date by court decree such proposed issue. The de- 
cree of the Circuit Court validating the issue was af- 
firmed. 

It appears from the opinion in the case that the 
burden rested upon the intervenor to show that the 
County ‘Commissioners committed an “abuse of auth- 
ority and discretion in fixing the amount of the bond 
issue.” It was pointed out that there are no definite 
limitations to the amount of bonds a county may is- 
sue. What then could have been an abuse of “auth- 
ority and discretion” in fixing the amount of the bond 
issue? Several matters were suggested as being appro- 
priate for consideration by the County Commissioners, 
such as: “pressing needs of the people” for good roads, 
low assessment valuations of property, rapid increase 
in real values of property, large territory with small 
population, undeveloped resources and “reasonable 
probabilities that good roads would induce desirable im- 
migration and enhance taxable values, substantial re- 
ductions being made of bonded debt, and willingness 
of the freeholder as shown by the vote authorizing 
the issue. 


The inference is irresistible that if the considera- 
tion of such matters by the Court had been unfav- 
orable, or that the intervenor had been able to show 
that they did not exist or were not considered by the 
Commissioners, the order would have been reversed. 
Aside from the difficulty of giving clear definitions 
of the phrases: “pressing needs,” “large territory and 
small population’, “reasonable probabilities that good 
roads would induce desirable immigration”, etc., one is 
almost forced to the conclusion that it was the Court’s 
view that there are restrictions upon legislative pow- 
er not found in express words of the Constitution, re- 
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strictions that are inherent limitations on legislative 
power in the matter of authorizing county bonded in- 
debtedness. 

If County Commissioners exceed their powers in 
determining what amounts of bonds may be required 
for the best interests of the county and thus invade 
the field of inherent limitations would not an act of 
the legislature purporting to validate a bond issue un- 
der such conditions be just as bad for lack of power? If 
not, wherein lies the distinction? 

In the Paul Brothers case, 83 Fla. 706, 92 South. 
Rep. 687, it was held that an answer in a suit to vali- 
date bonds designed to be issued under an Act creating 
a Special Road and Bridge District might set up a 
state of facts which would show arbitrary and op- 
pressive tax burdens which would amount to a palp- 
able abuse of the police and taxing powers of the 
State. 

In the Willis case, Osceola County, 73 Fla. 446, 74 
South. Rep. 495, the Svyreme Court said that a pur- 
pose of the statute authorizing Special Road and 
Bridge Districts to be formed in counties is to avoid 
unfair tax burdens upon persons and property so re- 


mote from roads constructed by general county taxa- 
tion as to receive no advantage therefrom commen- 
surate to their tax contributions for such purposes. 

The fear of testing your patience to the breaking 
point constantly warns me to bring my paper to an 
end. I will do so with this suggestion. Somewhere 
among the crevices and in the secret places of verbal 
excesses often found in judicial utterances the truth 
lies hidden. Discussion and study may eventually result 
in the discovery of a rule or test by which our officials, 
the bar, and the people may measure the justness of a 
tax burden and at once condemn or approve of it by 
principle which we may all understand. A principle 
which we will recognize at once as being foursquare 
with the spirit of our institutions as exemplified in the 
sound theories of our excellent government. 

When we are enabled to do that with certainty it 
can be said that we have progressed definitely toward 
the ends for which governments are instituted among 
men. 

In the meantime we may waste much effort and fail 


to relieve much suffering in our search for the truth. . 


which is the Covenant in the American Ark. 


PRESIDENT’S ADDRESS 


Delivered by Hon. John W. Sutton, President Florida State Bar Association, April 6, 1928. 


The Constitution provides that an address shall be 
delivered by the President at the opening session of 
the annual meeting. In arranging the program, discre- 
tion is vested in the Executive Council and your Presi- 
dent in order that our guests can be accommodated 
and therefore in the past the address of the President 
has been delivered on the second day of the annual 
meeting. What your President has to say, you will 
probably not term or define as an address. 

I feel that some comment should be made regard- 
ing the conduct of the affairs of the Association for 
the past year, and shall first speak with reference to 
the Executive Council. In this connection it is pertinent 
that I should say that in pursuance of the action of 
the State Bar Association at its twentieth annual ses- 
sion held in Jacksonville in 1927, regarding a publi- 
cation by the Florida State Bar Association, a publi- 
cation committee was by your President appointed. A 
joint meeting of the Executive Council and the Publi- 
cation Committee was held in Jacksonville early in 
1927 and it was decided by the Executive Council at 
this joint meeting that a law journal should be pub- 
lished for the Florida State Bar Association. Your 
Executive Council for this purpose appropriated from 
the funds of the Association the sum of $200.00 per 
month to be used in the publication of the Journal 


and authorized the Publication Committee to make 
suitable arrangements as the Committee might deter- 
mine for the publication of the Journal. A contract 
was made with Mr. H. W. Schaefer of Jacksonville to 
publish the Journal for the sum of $200.00 per month, 
plus one half of the amount received for advertising in 
the Journal, the other one half of the receipts from ad- 
vertising to be received by the Journal. Under the 
competent management of the Publication Committee 
there have been published nine issues of the Law 
Journal, the contract for the publication of the same be- 
ing for that number because it was not the desire of 
your President nor of the Executive Council to in any- 
wise obligate the Association to continue the publica- 
tion of the Law Journal. However, as your retiring 
President, I earnestly urge upon the Association that 
this publication be perpetuated. To my mind it can be 
of great value to the Bar and Bench of this great state. 
I urge upon you to give careful consideration to the 
Publication Committee as provided for in the amended 
Constitution which has been submitted by your Execu- 
tive Council. To successfully publish the Law Journal, 
the personnel of this Committee should not be entire- 
ly changed from year to year. It is only on account of 
the untiring efforts of the Publication Committee and 


of the great amount of time given to the Law Journal © 
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by that committee, and particularly the chairman— 
who is also the editor of the Law Journal, that this 
publication has been possible. 

Your Executive Council, in addition to the meeting 
above mentioned, has held two other meetings—one in 
Jacksonville and one in Miami, and as a result of these 
two meetings has submitted to you, through the 
columns of the Law Journal, a new Constitution and 
By-laws for your consideration at this meeting. 

The reports of the standing committees of your As- 
sociation have been published in the Law Journal, ex- 
cept in a few instances in which the chairmen of the 
respective committees failed to file their reports with- 
in time for the same to be published. 

Many matters in connection with the affairs of 
the Association have required the attention of your 
President during this year. 

The Committee of the American Bar Association 
on Jurisprudence and Law Reform recommended that 
a bill be passed by Congress to carry into effect cer- 
tain changes in the territory of the United States Cir- 
cuit Court of Appeals. The one which interested Florida 
was the recommendation that Georgia and Florida 
should be in the Fourth Circuit with Maryland, Vir- 
ginia, North Carolina and South Carolina. That West 
Virginia, now in the Fourth Circuit, should be put 
into the Sixth Circuit with Ohio, Kentucky and Mich- 
igan. This information reached me only a short time 
before the meeting of the American Bar Association 
which was held in Buffalo, New York. The notice of 
this proposed legislation was not received in time to 
hold a meeting of the Executive Council nor of the 
Bar Association. Many members of the Bar were con- 
sulted prior to my departure for Buffalo. After ar- 
riving in Buffalo and consulting with other members 
of the Florida Bar, it was agreed that Mr. Scott M. 
Loftin and your President should appear before the 
Committee and object to the report of the Committee 
as framed. This was done. The ‘Committee, instead of 
making its report as was contemplated, recommended 
that it be continued, and it was understood that this 
Committee of the American Bar Association would not 
at present further interfere with the territory East 
of the Mississippi, but would deal only with the terri- 
tory West of the Mississippi. It was thought that it 
would be most unfortunate for this report of the Com- 
mittee to be adopted and consequent legislation follow, 
thus destroying many advantages enjoyed by Florida 
by being in the Fifth Circuit, and particularly by large- 
ly losing the valuable precedents of decisions ren- 
dered by the Fifth Circuit. 


Your President, upon the announcement of the de- 
cision of our Supreme Court in the case of Olivia 
Taylor Thompkins vs. Sherman Thompkins, immedi- 
ately proceeded to Tallahassee and secured the passage 
of two bills to preserve the many decrees and judg- 


ments of the courts that would by the said decision 
have been rendered void. 

While my doing so was probably not directly in line 
with the purpose of your Association, nor directly in 


line with the duty of your President, I attended a 


meeting in the city of Washington in September to par- 
ticipate in an organization then being formed to later 
appear before the Ways and Means Committee and 
demand a repeal of the federal estate tax. Subsequent- 
ly, in November, 1927, your President appeared be- 
fore the Ways and Means Committee on behalf of 
a movement to effect a repeal of the federal estate 
tax. The tax has not yet been repealed but in the 
near future will be—this having accomplished the pro- 
motion of the chairman to the Court of Claims. 

Your President has, during the course of the year, 
attended numerous meetings of the local bar associ- 
ations. 

During the present year your President has de- 
voted a great deal of time in an effort to secure the 
passage by the Congress of the United States of a bill 
providing for a third judge for the United States Dis- 
trict Court in and for the Southern District of Flor- 
ida, and is deeply indebted to a committee composed 
of Messrs. George ‘C. Bedell and John C. Cooper, Jr., 
of Jacksonville, James E. Calkins of Miami, T. M. 
Shackleford, Jr., and T. Paine Kelly of Tampa, who re- 
cently appeared before the sub-judiciary committees of 
the House and Senate, and who were directly respons- 
ible for securing a letter from Mr. Chief Justice Taft 
of the United States Supreme Court withdrawing his 
objections to the passage of such bill. This bill has 
passed the Senate. 

Your President further has to report, which of 
course is known by all members of this Association, 
that during the course of the year the State of Florida 
has suffered the loss of three of its greatest jurists— 
the Honorable Rhydon Mays Call, Judge of the United 
States District Court, Southern District of Florida, the 
Honorable Thomas Mitchell Shackleford, Sr., former 
Justice of the Supreme Court of Florida, and the Hon- 
orable R. F. Taylor, former Justice of the Supreme 
Court of Florida. 

It is fitting at this time that I should also report 
the death of one of the greatest and most valuable 
citizens that Florida ever had, Dr. Albert A. Murphree, 
president of the University of Florida. 

Your President, in connection with the work for 
the past year, would respectfully recommend the fol- 
lowing: 

(a) The continuation of the publication of the 
Florida Law Journal; 

(b) The adoption of the new Constitution and By- 
laws; 


(c) The discontinuance of the publication of the 
Annual Proceedings of the State Bar Association as 
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heretofore published, because the annual proceedings 
can be reported in the Law Journal; 

(d) The adoption of appropriate resolutions on ac- 
count of the deaths of those men herein named as 
well as on account of the deaths of any other members 
of the Florida State Bar Association during the past 
year ; 

(e) A greater interest by the individual members 
of this Association in the affairs of the Association 
and affairs of state. 

Passing from a report of the proceedings of the 
Bar Association for the past year, I desire your in- 
dulgence for a few minutes. I hope you will not take 
what I have to say as advice. Advice, according to a 
definition recently given by a visiting minister in 
Tampa, is something that old men give to young boys 
when they are too old to set them a bad example. 

I want to suggest that it appears to me at the pres- 
ent time that the dignity of many of our nisi prius 
courts is not maintained. Whether this condition is 
caused by the fact that young men who have recently 
taken the attorney’s oath are placed upon the bench 
before they have fully realized the importance of the 
responsibilities resting upon them as members of the 
bar and of the bench, I can not say. To my mind the 
Court is more largely responsible for the respect in 
which it is held than are the members of the bar. I 
think, with few exceptions, the bar is respectful to 
the Court and is always willing to assist in the preser- 
vation of the dignity of the Court, but if respect and 
dignity are lacking in the ‘Court, the bar, however it 
may respect and dignify the position held by a Court, 
can neither command the respect nor preserve the 
dignity that is due to one occupying such high office. 

Another thing that I wish to call to the attention 
of this Association is the fact that proper respect is 
not always paid to those men who have meant so much 
to us and our state, when they have passed away. 


Judge Rhydon M. Call, Judge R. Fenwick Taylor 
and Judge T. M. Shackleford were pioneers in this 
great state. They made many sacrifices, and have left 
for us and the generations to follow, many opinions that 
will survive the storms of time. These men are gone 
but their works will live after them, and yet too few 
were present to pay that last tribute that friend can 
pay to friend. 

One of the greatest evils, in my opinion, and one 
which can be largely corrected by members of the bar 
of Florida, is the creation of unnecessary political of- 
fices for political friends, and this applies to the ju- 
dicial offices as well as to other public offices. Unless 
the members of the bar of Florida wake up and devote 
their efforts unselfishly toward preventing the pass- 
age of many laws, the creation of useless offices, the 
appointment of incompetent men to office, the mem- 
bers of the bar will have failed to perform one of the 


greatest duties which is imposed upon them by accept- 
ing the oath when admitted to the bar, and at no time 
does better opportunity present itself for such service 
by the members of the bar of Florida than at the pres- 
ent. These things cannot be accomplished by inaction, 
nor by those who desire the creation of offices for 
friends at public expense. 

Most of the evils from which we are suffering 
today are due to selfishness and lack of thinking. Dur- 
ing this mechanical age and age of Jazz, few men 
think. It is no less than remarkable that our insti- 
tutions continue to prosper, and the fact that they have 
continued to prosper is due only, I believe, to the fact 
that those having charge of the public treasury, wheth- 
er it be local, state or national, have had unlimited 
power and authority to tax. It appears to me that 
the time has come when men must think and act. Ex- 
cept for lack of thinking on the part of men in this 
country there would not be today unemployed in these 
United States four million men. Nor would other con- 
ditions prevail. Men today do not think except for 
the purpose or purposes of pleasure. They do not de- 
vote themselves to the affairs of the public as they 
once did. There is more broadcasting and less think- 
ing in our country today than in any other English 
speaking country on earth. 

Some of you may think I have stepped beyond 
Article II, which defines the object of this Associa- 
tion. I venture the assertion that within the next 
five years the object of this Association, as expressed 
in Article II of our Constitution, while the article 
may not be amended, will be treated with that elas- 
ticity which will permit this Association, or its mem- 
bers, to assume and perform the many duties that 
are imposed upon the members of a bar by assisting 
in the solution of some of our many problems. To ad- 
vance the science of jurisprudence, to promote reform 
in the law, to facilitate the administration of justice, 
to uphold the standard of integrity, honor and cour- 
tesy in the legal profession, to encourage legal edu- 
cation and to cultivate cordial intercourse among the 
members of the bar of the State of Florida is a won- 
derful object, but to assist in reducing tax burdens, 
assist in enforcement of respect for law, assist in pre- 
venting the creation of unnecessary offices and assist 
in securing competent judges, seems to me to be of 
equal importance. 

Mass morality has for several years ruled. As mem- 
bers of the bar of this state we recognize many evils in 
our political institutions, but on account of lack of 
leadership, which lack is due largely to our primary 
system, we have suffered, in our material prosperity, 
the evils to continue. 


It is time for us to think. We cannot always travel 
the careless, indifferent, unbridled path that we have 
been riding for the past several years. Mass formation . 
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in government has never been successful. From the 
bar in the past we have had individuality, leadership 
and statesmanship, which is essential to the highest 


welfare of our state because, as said by Cicero, “Such 


as are the leading men of the State, such is the State 
itself.” 


THE INNS OF COURT 


An Address delivered by James M. Beck, formerly Solicitor General of the United States and now Congress- 
man from Pennsylvania, before the Florida State Bar Association, at Tampa, Florida, April 6, 1928. 


Mr. Chairman and Gentlemen: 

I greatly appreciate the compliment of your invi- 
tation. It is always an honor to a lawyer to be invited 
by his brethren of the bar to address them and when- 
ever opportunity offers, it gives me special satisfac- 
tion to do so. 

On these occasions I have generally tried to lead 
my auditors from the broad, but somewhat arid high- 
way of the practice of the law into the fascinating 
by-paths, which deal with its historic background. To- 
night I shall take you into an almost forgotten by- 
path and it may seem so far removed from the dusty 
highway of our profession that you may think my 
speech ill-adapted to a meeting of the bar. 

If so, I shall have to imitate the bland candor of 
the Southern lawyer, who was arguing a writ of error 
from the highest court of a state in the Supreme 
Court of the United States. Twice a member of the 
Court asked him as to what federal question was in- 
volved in the case, which would justify the writ of 
error. He ignored the question twice and proceeded 
calmly to discuss the merits of his case, when the 
same Justice somewhat testily, said: “I have asked 
you twice what is the federal question in this case, 
and now I want an answer.” The lawyer looked up 
to the Bench with smiling assurance and said, ‘‘Who 
said there was a federal question in the case?” and 
before the Court had recovered from its astonishment, 
he added, “I come from a section of the country where 
the surest way to lose a case is to say there is a 
federal question in it.” 

Perhaps, therefore, you may feel that the historic 
narration, which I am going to give you, is far re- 
moved from that class of legal topics which are gen- 
erally discussed on occasions of this character. If my 
speech was, as indicated in my title, on the Inns of 
Court, its appropriateness could scarcely be questioned, 
for these historic law guilds remain today, as they 
were in Elizabeth’s time, to quote Ben Jonson, “the 
noblest nurseries of humanity in the Kingdom.” How- 
ever, my speech deals only with one of these Inns of 
Court, and the Inn which honored me by calling me 
to the English Bar and of which I am very proud to 
be a Master of the Bench. 

I do not know how many of this audience have actu- 
- ally visited Gray’s Inn. The very name to the laymen 


would suggest some kind of a hotel of an old-fashioned 
character, but the next time you are in London, whether 
you are a lawyer or a layman, go down Holborn and 
just before you reach Staple Inn, one of the last relics 
of Tudor England on the broad highways of that 
great city, and before you come to its junction with 
Chancery Lane, you may perceive, if your eyes are 
acute, an ancient gatehouse. If you enter and thread 
a narrow alley, you will suddenly find yourself in the 
Sixteenth ‘Century and, indeed, in the centuries that 
are before. The tumult, the noise and confusion of 
the great city have faded from your ears and an al- 
most Sabbath serenity has succeeded. You are trans- 
ported back to an era long before the railroad or 
the telegraph or the steamship. “Nothing else in Lon- 
don,” Nathaniel Hawthorne wrote, “is so like the ef- 
fect of a spell as to pass under one of these archways 
and find yourself transported from the jumble, rush, tu- 
mult, uproar, as of an age of weekdays condensed into 
the present hour, into what seems an eternal Sabbath. 
It is very strange to find so much of ancient quietude 
right in the monster city’s very jaws—which yet the 
monster shall not eat up—right in its very belly, in- 
deed, which yet in all these ages it shall not digest 
and convert into the same substance as the rest of 
its bustling streets.” 

As you enter the quadrangle that is called South 
Square, you see on three sides buildings not more 
ancient than the time of Queen Anne and the Georges, 
and they are the most recent constructions; but, fac- 
ing you, as you come out of the alley, is an old hall, 
built in the year 1555 under the direction of Sir Nich- 
olas Bacon, the father of Francis Bacon, and the Lord 
Keeper of the Seal under Elizabeth. Indeed, the build- 
ing itself is much more ancient than 1555, for Nich- 
olas Bacon himself said that he simply “re-edified’’ it 
and that this old Tudor hall, which claims to be the 
oldest of the Four Inns of Court, was, in itself, an 
old manor house that had stood there for many cen- 
turies, the origin of which is veiled in the mists of 
obscurity. This old manor house, at that time far be- 
yond the built-up portion of London, was called the 
manor of Portpool, and was owned by a Justice of the 
town of Chester, whose name was Gray, and in that 
way it became “Gray’s Inn.” There he lived, with his 
old house, his great hall, of which probably the pres- 
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ent Gray’s Inn Hall is simply a modern form, his 
windmills, his barns and various etceterae of a medi- 
eval manor. 

As you know, prior to the time of Edward I there 
was no Bar of England. Strange as it may seem no 
litigant was permitted to plead his own case, except 
the King, who because of his superior dignity, was 
enabled to be represented by an Attorney General and 
a Solicitor General; those two offices, therefore, are 
older than the Bar. The Bar, itself, was a child of 
the Church and originally its functions were discharged 
almost wholly by ecclesiastics. When, in the reign of 
Edward I, a cleric was forbidden to practice law in 
the civil courts, and when, with the coming of more 
modern times and usages, a litigant, especially if a 
woman or child, was allowed to employ some one to 
plead his or her case in court, a group of men, called 
common law lawyers, were accustomed to group them- 
selves around the portals of St. Paul’s Cathedral in 
search of clients, somewhat in the manner of the am- 
bulance chaser of the present day to seek employment 
from any litigant, who needed a lawyer. That was the 
origin of the Bar of England. But gradually these 
groups of itinerant lawyers formed themselves into 
groups to study law; and, finally they formed what are 
now called the four Inns of Court. One group leased 
from the Knights of St. John what is now called the 
Middle Temple. From that came the offshoot of an- 
other group, that formed the Inner Temple; another 
group formed Lincoln’s Inn and, as we of Gray’s Inn 
fondly believe, anterior to all three of those Inns was 
a group of lawyers, who, preferring to go beyond 
the city walls, sometime in the Fourteenth Century 
rented from Justice Gray this manor house, in order 
that, in the seclusion of the country, they could study 
law. 


Men at that time could only study law if they were 
of the aristocratic class, not merely because of a cer- 
tain social caste that prevailed, but also because it was 
no inexpensive process to qualify for the Bar, as you 
will presently see. They were, for the most part, the 
younger sons of the nobility of England. “The young- 
er sort,” says Stow, “are either gentlemen, or the 
sons of gentlemen, or of other most welthie persons.” 
They would go to Oxford and Cambridge, and, hav- 
ing graduated at one or the other, they could, if they 
intended to practice law as a profession, enter the 
subordinate Inns that were called the Inns of Chancery, 
which were not connected with courts of equity, but 
were preliminary schools to one of the four Inns of 
Court. Their novitiate over, they attached themselves 
to one of the four Inns. They entered one of these 
Inns, assumed a garb appropriate to the Inn and were 
obliged to submit to almost monastic discipline. They 
must attend chapel at stated times and have their 
three meals with their associates. They were obliged for 
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seven years, originally eight, to study law in the Inn 
before they could qualify for the bar. “For the space 
of seven years or thereabouts,” says Stow, “they fre- 
quent readings meetings, boltinges, and other learned 
exercises, whereby growing ripe in the knowledge of 
the lawes, and approved withal to be of honest con- 
versation, they are either by the general consent of 
the Benchers or Readers, being of the most auncient, 
grave and iudiciall men of everie Inn of the Court, or 
by the special privilege of the present Reader there, 
selected and called to the degree of Utter Barristers, 
and so enabled to be Common Counsellors and to prac- 
tise the law, both in their Chambers and at the Barres.” 

As such students, they were called Inner Barris- 
ters, meaning, as we would say, merely law students. 
Their studies, of course, included not merely the read- 
ing of the comparatively few textbooks that at that 
time existed, but, above all, they had the practical 
training of going to Westminster Hall and hearing the 
various courts of law and equity in the practical ad- 
ministration of justice. 

When they returned to the Inn, after a meeting 
at Westminster Hall and had dinner, which was gen- 
erally about one o’clock in the afternoon, these stu- 
dents were submitted to what was called “boltings,” 
meaning simply the “sifting” of their knowledge by 
oral examination. The old lawyers—because a man did 
not leave his Inn when he became a senior member 
of the Bar—would take these students in hand during 
this seven years’ probation, and each veteran syste- 
matically sifted the knowledge of the student to ascer- 
tain whether he really knew what he pretended to 
know. 

Then, as the afternoon wore along and evening 
came, the horn sounded for dinner and they came 
again into the old Tudor hall—its floor covered with 
rushes and in the center a great fire on the rather 
cold nights of an English fall and winter—and would 
find, as Dugdale says, ‘“‘a paper containing notice of 
the Case which was to be argued after dinner laid upon 
the salt.” “Then,” he continues, “after dinner, an In- 
ner Barrister advanced to the table and propounded 
in Law French some kind of an action on behalf of 
an imaginary client. Another Inner Barrister replied 
for the defendant and thereupon the two Utter Bar- 
risters argued the question and the Reader and the 
Benchers then gave their opinions in turn.” 

So the evening would wear away and, as Mr. Pepys 
would say, “and so to bed.” 


But the work of the day, from morning to night, 
was not wholly that of hard work, because, as we will 
see, young students of the Inn, when they were sup- 
posed to go to Westminster Hall, in the truant spirit 
of youth probably often went down to the River 
Thames, which at that time was not a great avenue 
of commerce, but was virtually, as the Grand Canal of 
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Venice, the great promenade of fashion in Elizabeth’s 
time. If you could imagine the London of Shakespeare’s 
day, you would see a great and noble river lined with 
splendid palaces, of which only Somerset House re- 
mains, up and down which the fashion of London went 
in boats and stately barges. Or, these same students 
if they did as we can well believe they did, might play 
truant and cross London Bridge to the Globe Theatre. 
Or, if they did not cross the Bridge, to the Blackfriars 
Theatre, or to any one of the eleven theatres of Lon- 
don at that time. Thus, the student of Gray’s Inn, at 
the time to which I refer, could have had the ines- 
timable satisfaction of seeing “Hamlet” or “Macbeth” 
or “Othello” performed for the first time on any stage; 
he could even have mingled with the actors after the 
play was over and have seen Shakespeare go to his 
home in Blackfriars or Heminge or Burbage to their 
homes; or any of the other idols of the day, for the 
theatre was the great interest of Elizabethan England, 
out of which grew the most splendid drama that the 
modern world has known. 

After a student had had seven years of this pre- 
liminary training, he then was admitted to the Bar 
and became what was called an Utter Barrister. Doc- 
tor Johnson explains the word “utter” to mean that 
he was a complete barrister, that is, a full-fledged law- 
yer. The other explanation is that these Utter Bar- 
risters sat in a post of honor away from the Benchers’ 
table, whereas, the Inner Barristers sat below them 
and in a place of less dignity. No one could become an 
Utter Barrister unless he had taken part in the moots 
and there was a proviso that “anyone who procured 
letters from any great person to the Treasurer or 
Benchers in order to be called to the Bar, should for- 
ever be disqualified from receiving that degree within 
that House.” Then after a man had been an Utter 
Barrister for a certain number of years, he became 
an Ancient, or what we would call the Senior Bar, 
and, of the Ancients, the Benchers, who were the great 
governing body, would each year select two Readers. 

The first function of the Reader was to give a costly 
banquet, because the men of that time had gargantuan 
appetites and the burden of expenses was so great that 
finally, in one of the Inns, they provided that a Reader 
should not spend in his inaugural banquet more than 
a sum, that in modern purchasing money would be 
$8,000. Up to that time they had spent a great deal 
more. 

These two Readers would, on stated nights, during 
the sessions, deliver lectures, selecting some statute, 
like the Statute of Uses, which Bacon, when he was a 
Reader, selected, and would expound the theory of the 
statute, the questions arising under it, and the de- 
cisions of the courts with respect to it. 


After the Reader had finished, although he had 
reached the august dignity of being selected from the 


Ancients, the Benchers would sit in judgment upon the 
lecture and dissect it. 

The final order was, of course, to be a Bencher. 
When a man had been an Ancient a sufficient num- 
ber of years, he was then elevated to the Bench and 
dined upon the platform a little above the rest of the 
hall, as today, and there he was privileged to sit at 
the table as the authority, or, at least, as one of the 
body, who had the exclusive right to call to the Bar 
and to disbar. 

Perhaps I could best illustrate all that I have said 
upon this point by taking the case of Francis Bacon, 
of whom I shall speak a little later. It was an age 
of remarkable precosity. Men entered college at an 
age which seems to us almost inconceivable, although it 
would have been conceivable to the men of Franklin’s 
day, because Franklin ended all the education he ever 
had, of a theoretic character, in his twelfth year. Ba- 
con entered Cambridge in his thirteenth year and grad- 
uated in his sixteenth. Remember that all the academ- 
ic instruction of Cambridge was in the Latin tongue. 
After leaving Cambridge he became a student of Gray’s 
Inn, and by thirty-three years of age—a period, there- 
fore, of about seventeen years—he had become an An- 
cient of Gray’s Inn. He finally became a Bencher, and, 
indeed, the treasurer of the Inn, which is its highest 
office. 

One would think, from the description that I have 
given, that these young men of the Elizabethan period 
of such tender years, as compared with students of law 
of our time, would have had a hard and gruelling time 
in qualifying for the Bar, but, as a matter of fact, they 
had many sports and revels to mitigate the severity 
of their studies. Fortescue, who wrote in the Seven- 
teenth Century, says: “There is both in the Inns of 
Court and the Inns of Chancery, a sort of an Academy 
or Gymnasium fit for persons of their station, where 
they learn singing and all kinds of music, dancing and 
revels.”-Of their festival days, the same writer says, 
“After the offices of the Church are over, they em- 
ploy themselves in the study of sacred and profane 
history; here everything which is good and virtuous 
is to be learned, all vice is discouraged and banished. 
So that knights, barons, and the greatest nobility of 
the kingdom often place their children in those Inns 
of Court, to form their manners and to preserve them 
from the contagion of vice.” 


Beyond the Tudor hall, of which I speak, is a noble 
garden, which Francis Bacon himself laid out. You 
know it was Bacon who said: “God Almighty first 


planted a garden. And indeed it is the purest of human 
pleasures.” He found his purest pleasure in laying out 
this garden of Gray’s Inn, and if you will go there, you 
will see the stump of an old tree, a catalpa, which is 
said to have been brought to Bacon by Raleigh, after 
Raleigh had parted from Bacon in this same garden, 
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when he departed on his last trip to South America 
in search of El Dorado. 

Let me here mitigate the severity of my address 
by telling you a little pleasantry that happened in 
Gray’s Inn when I was there two years ago. 

On the raised table where the Benchers sit there 
is still a table that is believed to have been presented 
to Gray’s Inn by Queen Elizabeth. She was very fond 
of Gray’s Inn. She visited it often and many of those 
who were closest to her, like her favorite, the Earl 
of Essex, and the Earl of Southampton, Sir Nicholas 
Bacon, who was her Lord Keeper, and Francis Bacon, 
his son, who was Solicitor General and Lord Chancellor 
under James I were members of the Inn. To this day, 
there is one toast that is never omitted on the four 
grand nights, which are held each year in Gray’s Inn. 
It is this: You take the loving cup in your hand and 
say: “To the pious, blessed and immortal memory of 
good Queen Bess.” 

Two years ago, on the occasion of Grand Night 
(the Inn invites on these occasions a few distinguished 
men outside of the profession), it invited the Cath- 
olic Cardinal of London, and it suddenly occurred to 
some men in the Inn that His Eminence might not 
wish to drink this immemorial toast to good Queen 
Bess. When they wrote to the Cardinal, he replied 
very frankly that he had no disposition to drink that 
toast, and I found my brethren of the bench in great 
distress of mind what to do. If you know Englishmen, 
you must know that to abandon a custom of three cen- 
turies is wellnigh unthinkable. And, yet, to recall an in- 
vitation to a Prince of the Church is quite as unthink- 
able as an alternative. 

I remember finally suggesting that perhaps with 
His Eminence’s approval, it could be easily arranged by 
the servitor, who passed the great massive silver cup, 
to quickly pass it back of His Eminence to the next 
one and nobody would notice whether he drank or not. 
So it turned out. 

Lord Birkenhead then told me that the same thing 
had occurred some years before in the case of the pre- 
decessor to the present Cardinal Archbishop of Lon- 
don. When he was asked whether, being invited to 
be a guest of the Inn, he would object to drinking 
the toast, he said, “Not at all.” He came to the Inn and 
when the flowing bow! was handed to him and lifted to 
his lips, it was observed that he said something in 
Latin. When he sat down, whoever was the treasurer 
on the night, said to His Eminence: ‘ 

“T notice, Your Eminence, that you drank the toast 
to the ‘pious, blessed and immortal memory of good 
Queen Bess’ in Latin.” 


“Yes,” he said. “What I said in Latin was, ‘Here is 
to Queen Bess. May her soul continue to rest in Hell.’ ” 
As I was about to say, the students of Elizabeth’s 
time, even if the period of probation was seven years, 


nevertheless, appreciated the full force of Horace’s 
famous phrase, “dulce est desipere in loco” is de- 
lightful to unbend upon occasion.” They interspersed 
their hard studies with a good deal of joyous sport. 
Bacon wrote of masques and plays, “These things are 
but toys, but since Princes will have such things, 
it is better they should be graced with elegancy than 
daubed with cost.” 

For seventy-five years before the events that I 
shall narrate, the Inn at Christmas had some kind of 
a play, or masque; a masque being the nearest ap- 
proach to what we would call comic opera, except that 
it was aliegorical in character. These fanciful extrav- 
aganzas, with music and acting, were forms of dramat- 
ic entertainments fifty years before there was a thea- 
tre in London. Gray’s Inn, as all the Inns of Court, 
therefore, had their written original plays and produc- 
ed them, especially at Christmas time, before the the- 
atre had grown as a professional institution in England. 

It so happened that the Christmas of 1594 and 1595 
was one in which there was a special reason for an ex- 
pansion of human spirits. Prior to that, there had been 
for two years a plague in London that had driven most 
of its inhabitants away; that had caused the grass to 
grow in the streets and had caused thousands of deaths. 
Whether it was cholera, yellow fever, or typhus fever 
we do not know, but it was one of those dreadful epi- 
demics of the middle ages. 

You will see a reference to this plague, if you will 
take your Hamlet when you go home tonight. You will 
find that when Hamlet is told that the players are com- 
ing to Elsinore to entertain him, he at once said: 

“How do they come here? How does it happen that 
they are travelling? Is it by reason of the recent inhi- 
bition?” 

The recent inhibition was the order to close all the- 
atres, because they spread the contagion of the plague. 

When the plague of 1594 finally passed, naturally, 
with the resilience of human nature, there was a de- 
sire on the part of the barristers and students of 
Gray’s Inn to have Christmas Revels that would far 
surpass any revels theretofore had. And this they did, 
because, so far as we know, nothing ever had equalled 
it before and it may be doubted whether anything sub- 
sequent to it ever surpassed it, unless we except the 
revels of the four Inns of Court, that were given in 
honor of King ‘Charles I and which cost, in the money 
of that day, 24,000 pounds, which I imagine, in the 
purchase value of our day, would be nearly a quarter of 
a million dollars. 


It is important that I should now give the documen- 
tary justification of the truth, otherwise you may 
think I am indulging in fiction, or that these revels 
were only the work of some man’s imagination. 

In the year 1688 there was printed in London a 
book, at present very rare except in the form of re- . 
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prints, which was entitled “Gesta Grayorum.” It pur- 
ported to give the revels at Gray’s Inn in the year, to 
which I refer, as narrated by those who had not only 
witnessed them, but had actually taken part in them. 
It states that these accounts were written because the 
revels were so exceptionally noteworthy that it was 
felt that some record should be left to posterity. 1688 
is a long time afterwards and it might seem that it 
casts doubt as to whether in 1594, a period almost a 
century before, any such events took place; but, for- 
tunately, we have ample confirmation of the revels 
elsewhere. 

In the first place, in the Pension Book of Gray’s 
Inn, of which I am very happy to have a reprint, there 
is recorded in the April and May sessions of the Bench- 
ers the efforts to raise money to pay the deficits caused 
by the revels. 

In the second place, in the course of these revels, 
there having always been terms of peculiar friendship 
between Gray’s Inn and the Inner Temple, it appears 
that Gray’s Inn invited the Inner Temple to send an 
ambassador to participate in these revels. We find in 
the Pension Book of the Inner Temple, which I also 
have, just before the revels took place, the appropri- 
ation by the Benchers of twenty marks to enable the 
ambassador and his retinue to proceed in due state to 
Gray’s Inn on the occasion of these revels. 

But we have an even more interesting and sugges- 
tive confirmation of the authenticity of the revels. 
About fifty years ago there was discovered in the li- 
brary of the Duke of Northumberland an ancient folio 
manuscript in Elizabethan script. Originally the title 
page was a table of contents and that table discloses 
that the folio volume originally contained six essays 
of Bacon’s that were first printed in the year 1597, an 
essay by Sir Philip Sidney, and the plays of Richard 
II and Richard III. On this table of contents, some un- 
known scribbler, in Elizabethan script, has scrawled 
again and again, as though his hand was idly following 
the musings of his brain, the names “Francis Bacon, 
William Shakespeare; William Shakespeare, Francis 
Bacon,” in all sorts of variance: ”W. Shakespeare, Wm. 
Shakespeare, Will Shakespeare,” and so forth. In the 
table of contents, to which I refer, there is this entry: 
“Orations of Francis Bacon at Gray’s Inn Revels.” 
“Gesta Grayorum” contains these six orations, and the 
authoritative biographer of Bacon, Spedding, and oth- 
er students of Bacon have always said that these ora- 
tions clearly bear the indicia of Bacon’s style. 


Thus, you have here the old Northumberland man- 
uscript specifically referring to a given number of ora- 
tions delivered at Gray’s Inn revels, and you have the 
revels, themselves, containing the same orations, so I 
conclude that, while the Chronicler may have enlarged 
the story a little, nevertheless, you are dealing with 
documental history. 


I may add that the supposition is, of which there 
is no adequate proof, that the “Gesta Grayorum” was 
printed from a manuscript, that was taken from the 
Northumberland folio volume. 

The account begins by reciting that “the great 
number of gallant Gentlemen that Gray’s Inn afforded 
at Ordinary Revels, betwixt All-Hollantide and Christ- 
mas” had suggested and wished to have some Christ- 
mas Revels and for that purpose desired to select “an 
head answerable to so noble a body and a leader to so 
gallant a company.” “After many consultations had 
hereupon by the youths and others that were most 
forward herein, at length, about the 12th of Decem- 
ber (that is 1594), with the consent and assistance of 
the Readers and Ancients, it was determined that 
there should be elected a Prince of Purpoole, to govern 
our state for the time.” 

Of course, “Purpoole” was taken from the old ma- 
nor house of Port Poole. They thereupon selected one 
of their youngest students, who, according to the rec- 
ords of the Inn, had only entered in the preceding June, 
a young man named Mr. Henry Holmes, a Norfolk 
gentleman, who apparently was of such rare accomp- 
lishments that one could almost apply to him the words 
that Ophelia applied to Hamlet. I quote the Chronicler: 
“Mr. Holmes was thought to be accomplished with 
all good parts, fit for so great a dignity; and was also 
a very proper man of personage, and very active in 
dancing and revelling.” 

Thereupon they constituted an imaginary kingdom 
within Gray’s Inn. They selected Holmes as the prince 
and assigned him, in the rooms about the old hall, roy- 
al chambers and a council chamber and all the etcet- 
era of royalty. They divided up between all the stu- 
dents of the Inn, who probably numbered as many as 
200, the various offices that would ordinarily go to a 
great court like that of Queen Elizabeth; Lord Chan- 
cellor and Lord Keeper of the Seal and Attorney Gen- 
eral, Solicitor General, Speaker of the House, and so 
forth and so on. 

Having created thus this imaginary kingdom with 
every student assigned to a part, naturally, the first 
thing to do was to raise money because it required 
very expensive stage settings, elaborate costuming, 
if it were to be well done, and, as a consequence, the 
Prince of Purpoole sent out a writ in legal language 
commanding all upon whom the writ was served, in 
modern language, to “cough up.” 


And, as evidently the first writ of assistance was 
not wholly successful, there was an alias writ issued, 
and apparently the alias writ never brought in the 
entire sum of money needed for what was to follow 
and they, thereupon, appealed to their friends at court, 
a number of whom contributed. Among these was 
Sir William Cecil, afterwards Lord Burleigh, who 
gave ten pounds and, curiously enough, “a purse of 
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fine needle-work”. Just why he gave that I do not 
understand. 

Having thus financed the coming enterprise, Gray’s 
Inn determined to invite their ancient friends of the 
Inner Temple. The next time you go to London, if 
you go to the Inner Temple, you will find over a portal 
the griffin, which is the emblem of Gray’s Inn. And 
if you go to Gray’s Inn, on an old gate that leads 
into Gray’s Inn Lane, you will find Pegasus, the fly- 
ing horse, which is the emblem of the Inner Temple. 
So that closeness between the two is indicated by the 
compliment that each permanently paid to the other. 

Therefore, Gray’s Inn felt that it did not want the 
Inner Temple to be lacking in these rare festivities, 
and the Prince of Purpoole thereupon dispatched an 
embassy to the Inner Temple, which he called “The 
Kingdom of Templaria’, and asked them to appoint 
an ambassador with a full retinue to attend the great 
festivities that were about to be held. As we will 
presently see, an ambassador, in gorgeous costume 
and with twenty-five attendants from the Inner 
Temple, came on the first of the great nights. 

Upon the 20th of December, the Prince of Purpoole 
was ready for his coronation. With all his train and in 
splendid array, he marched from his lodging house, 
his royal palace, so-called, and, as the chronicle says, 
“there took his place in his throne, under a rich cloth of 
state; his Counsellors and great Lords were placed 
about him; and before him, at a table, sate his learned 
Council and Lawyres; the rest of the officers and at- 
tendants took their proper place.” 

Upon all being seated—mark you, there were one 
hundred men representing the different functionaries 
of the royal court—the trumpets were commanded to 
sound thrice, and the King at Arms, in a rich surcoat 
of arms, stood forth and proclaimed the title of the 
Prince. The chronicle says: 

“After that the King at Arms had thus proclaimed 
his style, the trumpets sounded again and then en- 
tered the Prince’s Champion, all in compleat armour, 
on horseback, and so came riding round about the 
fire > remember, the fire was in the middle of the 
hall—“and in the midst of the hall stayed and made 
his challenge, in these words following: 

“Tf there be any man, of high degree or low, that will say 
that my Sovereign is not rightly Prince of Purpoole, as by his 
King at Arms right-now hath been proclaimed, I am ready here 
to maintain that he lieth as a false traitor; and I do challenge 
in combat, to fight with him, either now, or at any time or 


place appointed; and in token hereof I gage my gauntlet as the 
Prince’s true Knight and his Champion.’ ” 


Thereupon, the horsemen slowly rode out of the 
hall, and there being none to challenge the right of 
the Prince of Purpoole, the King was proclaimed by 
a great fanfare of trumpets. 


I must take from the first page of the “Gesta 
Grayorum” what were the titles of the Prince, be- 


cause an Elizabethan would have heard them with a 
broad grin, for reasons that will presently appear. This 
is the title page of the book: 

“The History of the High and Mighty Prince Henry Prince, 
Prince of Purpoole, Arch-Duke of Stapulia, Duke of High and 
Nether Holborn, Marquis of St. Giles and Tottenham, Count 
Palatine of Bloomsbury and Clerkenwell, Great Lord of the 
Cantons of Islington, Kentsing-town, Paddington and Knights- 
bridge, Knight of the Most Heroical Order of the Helmet, and 
Sovereign of the same, Who Reigned and Died A. D. 1594.” 

Any Elizabethan would have laughed at that, as 
they did laugh that night, because all the places there 
mentioned were disreputable neighborhoods in the City 
of London. 

The Prince having been duly crowned, the Attorney 
General stood up and made a speech of congratula- 
tion and the Prince made a gracious reply. Then the 
Solicitor General did the same, with a like reply. I 
am summarizing now because the speeches and the 
replies are all in the book. 

Thereupon, the Homagers and Tributaries of the 
Prince made obeisance, each one of them being a take- 
off on some of the less reputable parts, as I have said, 
in London. Then a Parliament was held and a sub- 
sidy granted by the Commons toward the support of 
his Highness. The King, thereupon, pardoned every- 
body for all offenses and proceeded to give twenty ex- 
ceptions, wich comprised every possible crime that any 
man could commit, so that at the end of the pardon no 
one was really pardoned. The chronicle then says: 

“Then his Highness called for the Master of the 
Revels, and willed him to pass the time in dancing: 
So his gentlemen-pensioners and attendants very gal- 
lantly appointed, in thirty couples, danced the old 
measures, and their galliards, and other kinds of 
dances, revelling until it was very late; until it pleas- 
ed his Honour to take his way to his lodging with sound 
of trumpets.” 

That was only a curtain raiser to what was to fol- 
low. 

When that first night’s revelry was held, and you 
will see as there was dancing evidently a great many 
ladies of the court were in attendance, the fame of 
the first night passed through London so that when 
the second night was about to be held the crowds be- 
came so great as to be unmanageable and it was then 
that the incident occurred that brings us to the inter- 
esting grouping of the two most illustrious names of 
the Elizabethan age, namely, Francis Bacon and Wil- 
liam Shakespeare. 


Bacon at that time was about thirty-three years of 
age, Shakespeare was thirty years of age. After the 
birth of Shakespeare’s twin children (Hamnet and 
Judith) he left Stratford in 1588. No one knows any- 
thing more about him until the year 1592, when he is 


assailed by Greene, a rival dramatist, and charged with 
plagiarism. 
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In 1593 we know that he astonished the London 
world with the first of his great poems, “Venus and 
Adonis”, and in 1594, the very year of these revels, he 
wrote the second of his great poems, “The Rape of 
Lucrece.” Between 1588 and 1592 we know nothing 
about Shakespeare. There have been many conjec- 
tures, but the nearest approach to anything like evi- 
dence is the fact that among Shakespeare’s companions 
there was a man by the name of Beeston. Beeston had 
a son whose name was Christopher Beeston. The son 
followed his father as a theatre manager and in the 
time of the Restoration, the younger Beeston was the 
veteran of the theatrical world of London. No one 
knew more than he about the lore of the stage. He 
could well have known and seen Shakespeare when he 
was a boy and the son of a father, who had known 
Shakespeare well. Beeston says that Shakespeare 
after he left Stratford was: a school teacher in the 
country for about five years. That is all we know. 


There are two mysteries about Shakespeare. The 
first is that the man who wrote the plays evidently 
knew a great deal about the stage. There are over 
three hundred references in the plays to the theatre, 
generally used, of course, only metaphorically, but 
the theatre in all its details was always in the mind 
of the writer of these plays. Upon the other hand, 
the law was very constantly in his mind also, and 
while he occasionally used legal terms inaccurately, he 
used others with accuracy. Might not Shakespeare, 
between 1588 and 1592, have been a student at Gray’s 
Inn? This would explain a great deal. How did the 
country boy become so quickly the protege and friend 
of the Earl of Southampton, who was a student at the 
Inn and a little younger than Shakespeare, so that 
he could dedicate these two marvelous poems to him 
and could make him his patron? How could he have 
better met him than if he had gone to the Inn as 
a student, and in that way gain the friendship, which 
undoubtedly existed between one of the proudest 
nobles of the court and this country lad from Stratford, 
who instantaneously amazed the whole world of 
London, as he has amazed the world ever since in all 
countries with the most stupendous imagination the 
world has ever known? 


The theory is not susceptible of proof, and if Bacon 
wrote Shakespeare, then, as an ardent Gray’s Inn 
man, I can at least take satisfaction in the fact that 
the plays must have been written there anyway. 


As I said before, Shakespeare was then in London 
and we know that he was in the year 1594 a member 
of the Lord Chamberlain’s Servants. That was a the- 
atrical company. These students determined that as a 
part of the second night they would have the Lord 
Chamberlain’s Servants give one of the plays of their 
repertory in the hall at Gray’s Inn and, as you will 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


presently see, on the second night of the revels, “The 
Comedy of Errors” was produced. 

It may have been written especially for the oc- 
casion; one thing that would bear out that suggestion 
is that it is the shortest of all Shakespeare’s plays 
and that it was apparently written for an entertain- 
ment, which had short features and which required 
some degree of brevity. Certainly there is no men- 
tion of “Comedy of Errors” before that time and its 
first printed appearance was in the First Folio seven 
years after Shakespeare’s death. So it is quite pos- 
sible that the “(Comedy of Errors” was especially writ- 
ten for Gray’s Inn and that the editors of the First 
Folio printed from the Gray’s Inn copy of the play. 
That, of course, is pure conjecture. 

As I have said, the next Grand Night was intended 
to be upon Innocents-Day, which is three days after 
Christmas, December 28th. The fame of the first night 
of revels brought to the old Inn “a great presence of 
Lords, ladies, and worshipful personages”, but, un- 
fortunately, the crowd overtaxed the Inn. Here the 
occasion occurs, as I have said, which gives historic 
interest to it. I quote from the chronicle itself. It 
says: 

“When the Ambassador from the Inner Temple 
arrived in full state and very gallantly appointed and 
attended by a great number of brave gentlemen about 
nine of the clock at night—when the Ambassador was 
placed, as aforesaid, upon the dias where the Prince 
of Purpoole sat, and there was something to be per- 
formed for the delight of the beholders, there arose 
such a disordered tumult and crowd upon the stage, that 
there was no opportunity to effect that which was in- 
tended; there came so great a number of worshipful 
personages upon the stage that might not be dis- 
placed, and gentlewomen whose sex did privilege them 
from violance, that when the Prince and his officers 
had in vain, a good while, expected and endeavored a 
reformation, at length there was no hope of redress for 
that present.” 

The Ambassador of the Inner Temple got into a 
dudgeon and he and his twenty-five courtiers, ‘“dis- 
contented and. displeased”, left the hall. The brave 
spirits of the Inn were not discomfited by this unfor- 
unate contretemps, for the chronicle says: 

“After their departure, the throngs and tumults did 
somewhat cease, although so much of them continued 
as was able to disorder and confound any good inven- 
tions whatsoever.” 

Imagine poor Shakespeare waiting in the wings to 
play with all this confusion, and especially the pre- 
miere of a new play! His feelings could not have been 
pleasant, as I think one here tonight—Mr. Frohman— 
will bear me out. 


“In regard whereof, as also for that the sports 
intended were especially for the gracing of the 


| 
' 
| 
. 
il 
| 
j 
| 
} 
} 
he } 
Be: 
P 
| 
| 
i 
j 
4 
7 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 45 


‘Templarians’ (that is, the Inner Temple), it was 
thought good not to offer any thing of account saving 
dancing and revelling with gentlewomen; and after 
such sports, a Comedy of Errors (like to Plautus) was 
played by the players, whereupon it was ever after- 
wards called, “The Night of Errors.” 

That is the occasion. While the play, I suppose, 
was a failure in the midst of all that confusion and 
there was much ill feeling, this did not daunt the in- 
genuity of these brave young spirits of Elizabeth’s 
time. To turn the current of dissatisfaction into good 
feeling, they proceeded a few nights later to hold a 
mock trial. They indicted certain noblemen and lords 
of the Prince of Purpoole and arrested them for hav- 
ing permitted “by sorceries and enchantments”, the 
disorders of the preceding occasion. A formal trial was 
then held and among the charges against the defend- 
ants was that they had “foisted a company of base 
and common fellows to make up our disorders with a 
play of Errors and Confusions; and that that night 
had gained to us discredit and itself a nickname of Er- 
rors.” This referred to Shakespeare’s comedy, but 
was merely ironical. The defense was that no such 
confusion had taken place, but that it was “nothing 
else but vain illusions, fancies, dreams and enchant- 
ments.” 

In other words, it was in the nature of a plea of 
emotional insanity. 

The Prince of Purpoole was the judge, and on the 
theory that the whole preceding night was an illusion, 
pardoned all of the defendants, and thus the mock 
trial ended. 

The chronicle then says: “When we were wearied 
with mocking thus at our own follies, at length there 
was a great consultation had for the recovery of our 
lost honour. It was then concluded that first the 
Prince’s Council should be reformed, and some graver 
conceipts should have their places, to advise upon those 
things that were propounded to be done afterward.” 

On the 3rd of January, the revels continued, this 
time with a watch of armed men to guard the en- 
trances and to prevent over-crowding and confusion. 


In the meantime, as I have stated, the fame of these 
- revels was the talk of London town. It was then a 
town of less than 200,000 people and, naturally, an 
event of this kind interested so many important per- 
sonages that it attracted a great deal of attention 
among all classes. On this next night, it is said that 
“a great number of knights, ladies and very worship- 
ful personages” attended, and “when they were all 
thus placed and settled in very good order,” the chron- 
icle continues, “the Prince came into the Hall with his 
wonted state and ascended his throne at the high end 
of the Hall under his Highness’s arms; and after him 
came the Ambassador of the Inner Temple.” Then fol- 
lowed what in those times was called a masque, which 


was written by a rival of Shakespeare, a poet called 
Campian, and to which it is believed Bacon: contri- 
buted a part. The masque dealt with the great friend- 
ships of history, and the two final figures were repre- 
sentatives of Gray’s Inn and of the Inner Temple, in 
classic costume. This beautiful masque, in honor of 
the ancient friendship between the Inns, was evi- 
dently effective, for the chronicle adds: 

“Thus was this shew ended, which was devised to 
that end that those that were present might under- 
stand that the unkindness which was growing betwixt 
the Templarians (the Inner Temple) and us, by reason 
of the former Night of Errors and the uncivil be- 
haviour wherewith they were entertained, was now 
clean rooted out and forgotten, and that we now were 
more firm friends.” 

Thereupon, the Prince, as a token of the reconcilia- 
tion conferred upon the Lord Ambassador of the Inner 
Temple the Knighthood of the Helmet. The Prince, 
coming down from his chair of state, took a collar 
and put it around the Lord Ambassador’s neck and 
upon his twenty-four associates. The Prince then 
stated the conditions of this new Knighthood, some 
of which are of Rabelaisian humor, and the final cov- 
enant of the Order contained a compliment to Eliza- 
beth, who may possibly have been present: 

“Lastly, all the Knights of this honorable Order, 
and the renowned Sovereign of the same, shall yield 
all homage, loyalty, unaffected admiration, and all 
humble service, of what name or condition soever, to 
the incomparable Empress of the Fortunate Island.” 

A compliment not quite so beautiful as Shake- 
speare’s tribute to the Virgin Queen in “The Midsum- 
mer Night’s Dream”, but having a little of Shake- 
speare’s ring. Even the old Queen must have smiled 
when this reference was made to the “incomparable 
Empress of the Fortunate Island.” 

Then, after this conferring of the orders of knight- 
hood, there was “a variety of concert-musick” and 
what was called “a running banquet”, by which I sup- 
pose was meant a stand-up collation. A table was then 
set in the midst of the stage and six of the Lords 
of the Privy Council made communications on mat- 
ters of state. These were the orations, which all stu- 
dents of Bacon agree that he wrote and were pre- 
sumably those which were at one time a part of the 
Northumberland Folio. 

After this entertainment, the Prince arose from 
his seat and “made choice of a lady to dance withal; 
so likewise did the Lord Ambassador, the Pensioners 
and courtiers attending the Prince, and the rest of 
that night was passed in those pastimes.” 

The chronicle adds: 


“The performance of this night’s work did so de- 
light and please the Nobles and other auditory that 
thereby Gray’s Inn did not only recover their lost credit 
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and quite take away all the disgrace that the former 
night of Errors had incurred; but got, instead thereof, 
so great honour and applause as either the good re- 
ports of our honourable friends that were present 
could yield or we ourselves desire.” 

The young scamps now determined to branch out 
into the city, and having advised the Lord Mayor of 
London, who at that time lived at Crosby’s Place, that 
the Prince of Purpoole desired to visit him in state, 
the Prince with some seventy or eighty of the men 
on horseback, made a journey through the streets of 
London to the Lord Mayor’s house. Every cavalier 
had a feather in his cap to distinguish his Inn—the 
“Grayans” using a white, and the “Templarians” an 
ash-colored feather. 

“Thus they rode very gallantly through Chancery- 
lane, Fleet Street, and so through Cheapside, Cornhill 
and to Crosby’s Place in Bishopsgate street; where 
was a very sumptuous and costly dinner for the Prince 
and all his attendants, with variety of musick and all 
good entertainment.” 

After dinner, the Prince and his cavalcade returned 
in the same order to Gray’s Inn, “the streets being 
thronged and filled with people to see the gentlemen 
as they passed by; who thought there had been some 
great prince, in very deed, passing through the City. 
So this popular shew through the streets pleased the 
Lord Mayor and his Commonalty so well, as the great 
Lords, and others of good condition and civility, were 
contented with our former proceedings.” 

The next night in the revels was January 12th 
and again before a “worshipful company of Lords, 
Ladies and Knights”, the tomfoolery was resumed. 
First came six Knights of the Helmet, with three 
that they led as prisoners and were attired “like 
monsters and miscreants.” The Knights said that 
these people were captured in the war against 
Russia. After their departure, “six Knights entered 
in a very stately masque and danced a new devised 
measure; and after that, they took to them Ladies 
and Gentlewomen, and danced with them their gal- 
liards, and so departed with musick.” 

Upon the dancing being ended, there appeared at 
this time an Ambassador from the Mighty Emperor 
of Russia and Muscovy. Upon being received, he made 


a long address and the Prince a corresponding reply. 
Thereupon came a post-boy with “letters of intelli- 
gence concerning the state, from divers parts of his 
Highness’s provinces”, one of them being a letter 
from the Prince’s Lord Admiral, which gave an ac- 
count of a great naval action, and which was audacious 
even for Tudor days. It is a masterpiece of witty 
Rabelaisian obscenity. 


After the Prince had duly retired, he took ‘“‘a lady 
to dance withal, and so did the rest of the Knights 
and Courtiers; and after some time spent in revelling, 
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the Prince took his way to his lodging and so the com- 
pany dissolved and made an end of this night’s work.” 

Evidently the students needed a little interval to 
devise some new revels, so the Prince of Purpoole an- 
nounced that he intended to visit Russia and would 
not be back for some time. In the meantime, the 
students determined to make preparations for some 
even more remarkable high jinks, but by this time 
the older lawyers were revolting at the use of the hall 
for such tomfoolery, and the chronicler says, that by 
reason of the older lawyers, “very good inventions, 
which were to be performed in public at his entertain- 
ment into the house again, and two grand nights, 
which were intended at his triumphal return, were 
by the aforesaid Readers and Governors made frus- 
trate, for the want of room in the hall, the scaffolds 
being taken away and forbidden to be built up again.” 

On the 28th day of January, when the members of 
the Inn sat at dinner with the Readers, or Bench- 
ers—I suppose this was not welcome to the Readers 
and Benchers, who evidently wanted to get down to 
work—suddenly there was the sound of a trumpet 
and the Prince’s King at Arms entered and, in the 
name of the Prince of Purpoole, commanded attend- 
ance upon his Majesty, “at the port of Black-Wallia 
on the Ist of February.” . 

This summons contemplated a visit to no less a 
person than Queen Elizabeth, not a mock visit, but 
a real visit. 

The chronicle says: 

“The Prince and his train were met at Black- 
wall; from whence they came up the River of Thames 
in a very gallant shew.” He and his retinue filled 
fifteen barges, bravely furnished with standards, pen- 
dants, flags and streamers; “there was also in every 
barge music and trumpets; and in some ordnance was 
shot.” I suppose small cannon. “Being thus gallantly 
appointed, we came on our way by the Stairs at Green- 
wich, (where Queen Elizabeth was in residence) where 
the ordnance was shot off and the whole navy made a 
sail round about,” for the entertainment of the Queen. 

Thereupon they sent a message to one of the 
Queen’s officers, asking permission to visit the Queen. 
Queen Elizabeth took the message in the best of 
humor, although of course the whole thing was a 
mockery, and made the following gracious answer: 

“That if the letter had not excused his passing 
by, he should have done homage before he had gone 
away, although he had been a greater Prince than 
he was: yet, she liked well his gallant shews, that 
were made at his triumphant return.” And the Queen 
added: “That if he should come at Shrovetide, he and 
his followers should have entertainment according to 
his dignity.” 


The Prince having received this invitation from 
the Queen to come back to Greenwich at Shrovetide, 
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the chronicler states that he and his retinue continued 
their course until they came to the Tower; where, by 
her Majesty’s commandment, he was welcomed by a 
volley of great ordnance by the lieutenant of the 
Tower. 

“At the Tower-hill, there waited for the Prince’s 
landing, men attending with horses, very gallantly ap- 
pointed, to the number of one hundred, and all very 
bravely furnished with all things necessary.” 

When the Prince and his retinue had mounted, they 
rode “very gallantly through Tower Street, Fenchurch 
Street, Gracechurch Street, Cornhill, Cheapside, and 
so through St. Paul’s Church Yard.” 

To show the precocity of the boys of the times, 
they stopped at St. Paul’s School—a school for little 
boys—and evidently all the boys in school were released 
from class rooms to see the parade. One of the boys 
had composed a Latin oration, in the nature of a greet- 
ing to the mighty Prince of Purpoole. The oration 
is in the “Gesta Grayorum” and is an extraordinarily 
clever piece of writing. “The oration being ended, the 
Prince rewarded the boy bountifully, and thanked them 
for their good will.” 

Then the riders continued their way to Ludgate 
and through Fleet Street, “where as all the way else, 
the streets were so thronged and filled with people 
that there was left but room for the horsemen that 
were to pass.” 

In this state they returned to Gray’s Inn, where 
the Prince was received “by a peal of ordnance and 
the sound of trumpets, and all the good entertainment 
that his loving subjects could make.” 


Then followed more dancing and revelling in the 
Inn on that and the following nights, but nothing 
else for want of the stage and scaffolds that had been 
taken down. 

The end of the revels was the visit to Queen Eliza- 
beth and on this occasion another masque was given 
in honor of the Queen. After it had concluded, the 
chronicler says: 


“For the present, her Majesty graced everyone; 
particularlly, she thanked his Highness (that is, young 
Holmes) for the performance of all that was done; 
and wished that their sports had continued longer, for 
the pleasure she took therein; which may well appear 
from her answer to the Courtiers, who danced a meas- 
ure immediately after the masque was ended, saying, 
“What! Shall we have bread and cheese after a ban- 
quet ?” 


Her Majesty willed the Lord ‘Chamberlain that the 
gentlemen should be invited on the next day and that 
he should present them to her. Which was done and 
“Her Majesty gave them her hand to kiss, with most 
gracious words of commendation to them, particularly, 
and, in general, of Gray’s Inn, as an House she was 


much beholden unto, for that it did always study for 
some sports to present unto her.” 

Upon the conclusion of this masque, they had what 
was called in those days “tilting.” It was a form of 
competition on horseback, in which the horses were 
separated by barriers or hurdles. Once again young 
Holmes became the hero of the hour, because he tilted 
on horseback against the Queen’s favorite, the Earl 
of Essex, and evidently discomfited Essex in the mat- 
ter of horsemanship, for it is recorded that Holmes 
“behaved himself so valiantly and skillfully that he 
had the prize adjudged due unto him, which it pleased 
her Majesty to deliver unto him with her own hands, 
telling him, ‘That it was not her gift; for if it had, 
it should have been better; but she gave it him as 
that prize which was due to his desert and good be- 
havior in those exercises; and that hereafter he should 
be remembered with a better reward from herself’.” 

The prize that the Queen gave him for his success, 
and probably for all the clever work he had done 
in these revels, was a jewel set with seventeen dia- 
monds and four rubies, in value of an hundred marks. 

As a matter of fact, Holmes subsequently was 
knighted by James I and became quite a prominent 
personage in his court. 

Thus, on Shrove Tuesday, on the eve of Lent, the 
Revels of Gray’s Inn came to an end. 

The chronicle quaintly ends with a compliment to 
Queen Elizabeth, by saying that, while the Court of 
the Prince of Purpoole shone bright, “yet, at the 
Royal presence of her Majesty, it appeared as an ob- 
scured shadow; in this, not unlike unto the Morning- 
star, which looked very cheerfully in the World, so long 
as the Sun looked not on it; or, as the Great Rivers, 
that triumph in the Multitude of their Waters, until 
they come unto the Sea.” 

That seems to me so graceful that Shakespeare 
might have written it. 

The fertility of imagination, the literary skill and 
the taste for beautiful pageants, which enabled these 
men to invest and carry on these revels, can be ex- 
plained by the expansion of the human mind at that 
time. There never was an age in which the imagina- 
tion of man was so expanded as the age of Elizabeth. 
It was the climax to the Renaissance. Three things 
had caused it. In the first place, the discoveries of 
astronomy had revolutionized all ideas of the celestial 
universe. Prior to that the idea that the earth was 
the great thing in the universe and the stars were but 
little satellites circling round about. Through Keplar, 
Copernicus and Galileo there dawned upon men this 
stupendous conception of abysses and abysses of space 
far beyond the imagination of man to grasp. 


Then, in the second place, there had been discov- 
ered the classic treasures of Greece and Rome, which 
had caused the Renaissance, and that had caused an’ 
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immeasurable flowering of the human intellect. 

And, finally, there had come the discovery of Amer- 
ica. You remember America was only discovered about 
70 years before Shakespeare was born and about a 
century before the events of which I speak; Shakes- 
peare could have known men who first heard the news 
that Columbus had discovered a new world. This dis- 


covery had made an immense impression upon the 
minds of that time. 

So that between the three causes, there came this 
unprecedented flowering of human intellect, of which 
the joyous sports of the law students of Gray’s Inn in 


1594-95 are one, but by no means an inconspicuous 
example. 


OBLIGATIONS OF THE LAWYER 


By Hon. Josiah Marvel, of the Wilmington, Delaware Bar. 


I would not be true to my feelings if I did not 
first say to you that I keenly appreciate the compli- 
ment which you pay me by asking me a second time 
to participate in the annual meeting of your Associa- 
tion. In addition to this I have been greatly profited 
by attending your Sessions earlier in the day and ob- 


serving the wholehearted interest and the outstanding. 
‘ability shown by your members in approaching the 


various matters that have been brought before your 
Association for action. Such a gathering of your Bar, 
such a development of interest in your affairs and the 
incidental results arising out of personal contact and 
social relations makes your meeting outstandingly 
worthwhile not only to the members of your State Bar 
who attend but to the entire Bar Association 
of your State. The meeting of man with man 
goes far toward developing all of these courtesies 


* that may be extended between members of the Bar 


and between the Bench and the Bar that furnishes 
one of the foundations for the unwritten ethics that 
should properly exist in the practice of our profession. 
We are called to our position as officers of the Courts 
for the primary purpose of assisting in the administra- 


’ tion of justice and this end is not attained when one 


lawyer takes technical advantages of another lawyer, 
unless absolutely driven to it for the protection of the 


‘meritorious rights of his client. 


In measuring the duties that call us to action we 
must have in mind that we have peculiarly within our 
keeping one of the three Departments of our State 
Government. We have our duties as citizens of our 
State to assist as we may in the Legislative Depart- 
ment and in the Executive Department of our Govern- 
ment, but the responsibility for our Judicial Depart- 
ment of Government is placed very largely upon the 
shoulders of the Bench and Bar, and we will not be 
true to our profession if we do not at all times give 
of the best that is in us to those things that make 
for the better administration of justice. 

We each have the special privilege of being an 
officer of the Courts. This privilege is conferred upon 
us not solely to place in our hands a means of liveli- 


hood. It is conferred upon us with an obligation back 
on our part. An obligation made sacred by our oath of 
office to so serve as to secure justice under the law 
to the citizens of our State. 

We may well have in mind that, if the Bench and 
Bar of this State serves according to its obligation, the 
people of the State will repeat the show of confidence 
that has so often been expressed in private affairs as 
well as in the acts of its Executive Department and its 
Legislative Department of Government. 

We must not fail also to have in mind that if we 
fall short of our obligations, the opinion of the Com- 
munity, expressed through the powers of Government, 
will attempt correction of its own. 

We must recognize that we not only have obliga- 
tions to the Court and to clients, but we have an obli- 
gation to the Community, and an obligation to each 
other as members of our profession. Permit me to sug- 
gest that, if we propose to retain and increase the 
confidence of the community, we must in our profes- 
sional attainments keep pace with the progress of our 
citizens. This calls for a continued advance in scien- 
tific training and still higher standards of professional 
character. It is to be hoped that there will in the near 
future develop a unanimous mind to this end by the 
members of our Bench and Bar, and that active steps 
will be taken to carry it into effect. 

While we clearly recognize that we are not each en- 
dowed with the same ability, nor with the same legal 
knowledge, yet we are each equally bound by the same 
duties, and should each be moved forward by the same 
high purpose to serve as attorneys at law in a way that 
will best meet the requirements of our profession and 
thereby best meet not only the expectations but the 
demands of the public. 

We must have in mind that we, the Bench and 
Bar, are the third department—the Judicial Depart- 
ment—of the Government of State and of Nation and it 
is for us to see to it that this Judicial Department of 
Government, created for the administration of justice, 
is made efficient to meet the requirements expected of 
our Department of Government. Let us look at the 
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situation from the view point of any citizen who may 
possibly at some time become a litigant in the Courts 
of your State. Such a citizen looks upon the Execu- 
tive and Legislative Departments of his State as De- 
partments to be fully and freely criticised according 
to his political affiliations as well as measured by ef- 
ficiency. When he comes to view the work of the 
Courts he approaches it with an entirely different 
state of mind. He is practically free from political 
bias. He rarely looks upon a Judge as a Democrat or 
as a Republican while on the Bench. He could not tell 
you off hand whether the majority of the members of 
the Supreme Court of the United States are Democrats 
or Republicans. He almost never questions the sound- 
ness of judicial decisions and very rarely questions the 
soundness of the verdicts of juries. He does not hesi- 
tate, however, to criticise the law’s delays and will 
cite to you cases that have taken years in which to 
reach a final judgment. He will ridicule the mysterious 
technicalities surrounding the various legal steps taken 
in the progress of a suit and charge that the Court and 
lawyers are jockeying with justice while the litigants 
are suffering from the delay and at the same time 
paying the bills. He will join Chief Justice Taft in 
charging that the administration of criminal justice 
is a disgrace. In all of these things he does not think 
of Bench and Bar as being dishonest but simply as 
being inefficient. 


This plain business man that you meet on the 
street looks about and sees progress in efficiency every- 
where. Every business that he knows about has kept 
step with the needs of the times except the business 
of administering justice between man and man. He 
complains of old-fashioned methods that permit a man 
to secure years of delay in paying his dollar debt to 
his neighbor and likewise permits a criminal to se- 
cure a similar delay in paying his debt to the Com- 
munity. He cries out that justice delayed is partially 
denied and that this applies as well to the man charg- 
ing another with a breach of contract as to the com- 
munity charging a member with a breach of its crim- 
inal laws. 


It is a curious thing that this plain business man, 
this voter, this citizen of State and Nation, has not 
during the past two generations stopped to consider 
who is really at fault in these shortcomings in the ad- 
ministration of justice. He has simply seen these 
things happen in the Courts and quite naturally 
charges them to the Court and to the lawyers who 
practice therein. Members of the Bench and of the 
Bar will not deny that there is a great deal of wrong 
in Court procedure. This sentiment has been voiced 
by Judges and lawyers throughout the land in the last 
few years and they have proposed as a remedy that 


which they believe will cure a considerable portion of 


the ills complained of and that is what we call the 
Rule-Making Power of the Courts. 

Courts are created and their jurisdiction defined 
by the Legislative Department of Government acting 
either through a Constitutional Convention, a Con- 
gress, or a Legislature. Our law makers of 1787, and 
the years immediately following, apparently intended 
that the Courts when created should have power to 
select officers of the Court in the attorneys at law 
that were to be admitted to practice therein, and then 
lay down rules of Court to guide these attorneys at 
law in proceeding in behalf of a client to have his 
rights adjudicated. This was a very usual proceeding 
in Courts throughout the land, but it was not the only 
one. Now and again the Legislative Department of 
Government would not only create a Court and define 
its jurisdiction, but would lay down certain rules of 
pleading, procedure, and practice, by which the Court 
was to transact its business. Such rules may be very 
complicated or they may be very simple, but they are 
always more or less technical and necessarily must be, 
as they lay down the regulations that so far as possible 
eliminate the human element in the administration of 
justice and permit every man to come into Court in 
the very same way and save his opponents from sur- 
prise or oppression so that the rich will have no ad- 
vantage over the poor, nor the strong over the weak. 

Efficient rules in this respect grow out of wisdom, 
training, and experience. No man could lay down 
rules for Court procedure that would result in a just, 
prompt, and efficient administration of justice with- 
out having these elements of wisdom, training and 
experience. It should be clear to any one that the 
Bench devoting its entire time day after day and year 
after year to the administration of justice should best 
know what rules of procedure would produce the most 
uniform justice in the long run and be most capable 
of laying down the rules to produce this result. It 
should appear equally clear that members of the Bar 
who today represent one kind of a case, and on another 
day represent another kind of a case, and in the long 
run represent every kind of a case would be those 
most capable of advising with the ‘Bench for the 
purpose of arriving at the proper rules of Court 
to be promulgated for the purpose of regulat- 
ing every litigant in his effort to have his 
own rights adjudicated by the Judicial Depart- 
ment of Government. This being true, it would 
further appear that the Judicial Department of Gov- 
ernment composed of Bench and Bar should be given 
full power to carry on the administration of justice 
and then be held responsible for its proper administra- 
tion. Such, however, has not been the view of the 


American people either in State and Nation for the 
‘last several generations. 


As was said above, this was the prevailing method . 
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during the early years of our Government, but a great 
change took place in the view of the people as express- 
ed through their Legislative Department of Govern- 
ment about the middle of the last century. Then be- 
gan the extreme development of the idea that the Legis- 
lative Department of Government elected by the people 
should not only create Courts, but should lay down 
rules and regulations governing the Courts in their 
methods and procedure. That the Legislative Depart- 
ment should not only define the jurisdiction of the 
Courts but should tell the Court how to exercise that 
jurisdiction. 

The first big step in this direction was taken in New 
York in 1848. The idea was fathered by David Dudley 
Field and under his guidance the Legislative Depart- 
ment of the great State of New York enacted a civil 
practice code governing Court procedure down to very 
trifling details. This precedent was followed by other 
States until more than half of the States of the Union 
proceeded to lay down rules to govern the Courts in 
the transaction of their business. 

It is a most curious thing that the level-headed 
business men who constitute the Legislatures of the 
different States who would refuse to build a house 
without the advice and assistance of an expert archi- 
tect, and would refuse to build a road without the ad- 
vice and assistance of an expert engineer, would, how- 
ever, proceed lightly to build a svstem for administer- 
ing justice without the advice or assistance of any 
expert whatsoever. 

You hear the people complain at the failure of the 
Courts in administering justice promptly and effici- 
ently, not realizing that the Courts are administering 
justice according to the rules laid down by the people 
through their legislative Departments of Government. 
They are complaining at the Court’s handiwork, not 
realizing that this handiwork is very largely their own. 
They complain at the Court’s procedure, not realiz- 
ing that it is the very procedure prescribed by their 
Legislatures. 

This situation does not exist because the Legisla- 
tures are opposed to the theory of creating Courts 
and commissions with the power of making rules to 
regulate the exercise of their jurisdiction. The con- 
trary attitude is shown by the fact that every Indus- 
trial Accident Board and every Public Utilities Com- 
mission created by the States is given the right to pre- 
scribe rules to govern the exercise of its powers and 
in most instances these Boards and Commissions are 
composed of laymen. Go to your Federal Statutes 
and you will find the power to prescribe its own Rules 
of Practice and Procedure has been given to the Feder- 
al Power Commission, the Federal Trade Commission, 
The Interstate Commerce Commission, the Board otf 


Tax Appeals, the Board of General Appraisers, the 


Court of Customs Appeals, the Commerce Court, the 


Court of Claims, the United States Court for China, 
and the present Supreme Court of the District of Col- 
umbia. If the regular Courts are the only ones left to 
drag the ball and chain of legislative supervision, it 
cannot be caused by an objection on the part of Legis- 
latures to the granting of Rule-Making Powers. 

It is another curious thing that the members of 
the Bench and the members of the Bar knowing this 
as no other set of people could possibly know it, stood 
by all these years without crying out against the in- 
justice of having the Legislative Departments of Gov- 
ernment creating rules of procedure for the Courts 
and then have the Judicial Department of Govern- 
ment criticised for its short-comings. . 

Fortunately the situation is now changing. For 
some years past, leading members of the American 
Bar have pointed out this injustice. They have shown 
in magazine articles and addresses before Bar 
Associations that it was unjust that the Judicial De- 
partment of Government should be charged with short- 
comings unless the same Judicial Department should 
be clothed with the power of curing those shortcom- 
ings. These apostles won disciples among the Bench 
and the Bar and thereupon the Bench and the Bar 
won disciples from among the people who speak 
through their Legislative Department of Government 
and now the tide is changing. 

Two years ago a committee was created by the 
American Bar Association to take charge of the sub- 
ject and that committee supplemented the work of 
the Bar leaders spoken of above and broadcasted the 
story throughout the United States. This same com- 
mittee last year took up the matter with Bar Associa- 
tions throughout the Country and secured their co- 
operation and support. 

The Legislature of Delaware was the first to be 
fully convinced and thereupon it enacted a Statute em- 
powering the Delaware Courts to lay down rules of 
pleading, procedure and practice, to fully govern 
Bench, Bar, and litigant in the various steps to be 
taken in the administration of justice. The Courts 
with the assistance of the Bar have proceeded to pre- 
pare the rules to be promulgated under this Statute 
and in a short time the Judicial Department of Gov- 
ernment of the State of Delaware will assume full re- 
sponsibility for the administration of justice in that 
State and thereafter if the results are not just and 
prompt and efficient, the people can properly lay the 
responsibility at the door of its Judicial Department 
of Government and take such steps as may be needed 
to see to it that the defects are cured by this same De- 
partment of Government. 

This lead has been followed already by a number 
of States and it is being discussed and considered in 
more than half of the States of the Union. It is pro- 
posed in some States that the Court be authorized to 
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act alone. It is proposed in other States that it act 
by and through the co-operation of the Bar. It is 
proposed in other States that there shall be created 
a Judicial Council composed of Judges and lawyers 
properly appointed who shall see to it that defects in 
procedure be considered and submitted to the Court 
for correction. 

The Judicial Council method is probably the most 
scientific and the most certain of results. It has work- 
ed successfully for two generations in England and is 
proving to be most successful in some States of the 
Union. The work of the Judicial Council whose busi- 
ness it is to discover mistakes in procedure and to 
offer a remedy presents another very effective argu- 
ment in behalf of the Rule-Making Power of the 
Courts. Changes in the rules laid down in the Code 
of Civil Practice in the various States can only be 
made by the various Legislatures as they may be in 
session, and to inefficiency and ignorance is added de- 
lay. This is avoided by the work of the Judicial Coun- 


cil who are in session weekly or monthly and as 
soon as it is discovered that a certain rule results in 
injustice or undue delay a proposal is promptly made 
to the Court to remedy the defect znd the Court cannot 
only bring training and experience to the considera- 
tion of an amended rule, but it brings expedition as 
well. 


The Judicial Department of Government was 
created by the people for the purpose of supplying 
the machinery of the Government for the administra- 
tion of justice under the law for all of the people. 
If they have faith in the honesty and ability of those 
who constitute this Department of Government and 
desire the greatest promptness, greatest economy, and 
the greatest efficiency in the administration of justice, 
it is their duty to speak through the Legislative De- 
partment of Government and clothe the Judicial De- 
partment of Government with the power of making 


the rules and regulations that will produce this result. 


INSTALLMENT SALES OF REAL ESTATE FROM THE 
FEDERAL TAX STANDPOINT 


By Robert N. Miller, Washington, D. C. 


It is a great pleasure and honor to be present here, 
and I, at least, have derived benefit, as well as enjoy- 
ment, from the enlightening and delightful program 
which I have heard. 


We all have a common problem, of being service- 
able to our clients. The function of the lawyer as re- 
gards taxes, is not, of course, to aid his clients in 
underpaying their taxes. It is rather to prevent a 
highly expert group of enthusiastic tax collectors from 
using their great power to collect too much. Experi- 
ence shows that clients really need this help from 
their lawyers. 


Every state in the United States should be inter- 
ested in studying the working out of Federal taxes 
under the peculiar tests presented by the present Flor- 
ida situation, because any one of the other states is 
likely, sooner or later, to have the same experience of 
deflation, and will profit by any improvement which 
can now be effected. This emphasizes a profound dif- 
ference between the problems of improving state tax 
conditions and the problem of improving Federal con- 
ditions. If a state is dissatisfied with its own local 
system of taxation, no other state has to be consulted, 
and the cure lies absolutely in its own hands; as the 
State of Florida has demonstrated by its distinguish- 
ed progress in solving its local tax problems. But if 
the citizens of a state suffer peculiar injustice under 


Federal taxes, no real redress can be secured unless 
the interest and aid of important leaders of thought in 
many states can be enlisted. Any state, without assist- 
ance, would be in a pitiful minority, and the states are 
gradually coming to realize that cooperation in Federal 
tax matters is important, for the protection of each 
state, as well as of the United States. 


The general plan of all the income tax laws is to 
determine first the gross income for the year in ques- 
tion, subtract deductions to get net income, and apply 
the tax rate to that. I discuss here only one phase of 
the first step—the ascertainment of gross income in 
the case of installment sales. 


The installment sale plan of returning income is not 
compulsory, having been adopted by the Government 
to avoid hardship on taxpayers; but it has not invari- 
ably been administered as a relief measure. The plan 
involves the method of apportioning each payment as 
received, one fraction of it representing profit, if any, 
and one fraction representing a return of capital in- 
vested, these fractions being so adjusted that when 
all the payments are made, the original capital will 
have been returned and the proper gain reported. For 
instance, where property which costs $10,000.00 is sold 
for $20,000.00, making a profit equal to the cost, each 
dollar of the $20,000.00 purchase price, as received, is 
treated as being made up of fifty cents profit, and. 
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fifty cents recovered on account of the original $10,- 
000.00 investment. 

Until the Revenue Act of 1926, permission by the 
Government to use this plan remained a voluntary 
non-statutory concession by the Treasury Depart- 
ment—a remedial exception to the general, established 
principle that when a sale is made the entire profit 
is ordinarily realized then and there, and the entire 
income tax on the transaction is payable as of that 
year. Under this established rule, a seller who ex- 
changes his land for some cash and promises of future 
payments—such as promissory notes—must at once 
ascertain the present market value of these promises, 
if any, and calculate his gain or loss as if that present 
market value had been received in cash. The hard- 
ship of this rule, in cases where the promises cannot 
be surely counted on, because inadequately secured, is 
what induced the Government to permit the install- 
ment basis, as an arbitrary exception justified by the 
relief it might afford. 

This remedial origin of the installment basis is im- 
portant, as will be seen, because some unjustified at- 
tempts have been made to treat this relief exception 
as a general rule, on which measures distinctly ad- 
verse to taxpayers may be predicated—the familiar 
fallacy of arguing from the exception instead of from 
the rule. 

AMOUNT OF INITIAL PAYMENT 

One point of injustice may be mentioned in passing, 
which can only be remedied by a change in the law. 
The Revenue Act of 1926 expressly permits the use 
of the installment plan of reporting income with res- 
pect to real estate sales—Section 212 (b)—if “the 
initial payments do not exceed one-fourth of the pur- 
chase price.” Existing conditions in Florida demon- 
strate conclusively that this limitation is too low. The 
assumption that, if 25 per cent were received on ac- 
count, the balance would be reasonably certain to 
be paid, has proved not to be well founded—certain- 
ly not as regards real estate. The Revenue Act of 1928, 
now pending, would, if enacted, raise this limit to 40 
per cent, thereby avoiding severe and unnecessary in- 
justice. 

DEFAULTED CONTRACTS 

No detailed discussion can be given here of many 
complicated problems which arise, such as the pro- 
cedure to be adopted when a taxpayer shifts from the 
ordinary basis to the installment basis, or vice versa. 
This problem, alone, has been the source of great com- 
plication and difficulty and is the subject of proposed 
legislation, and there are ‘many other complicated 
ones. 


In the time that is available, the most practical 
thing I can do is to mention the treatment of defaulted 
real estate contracts under the installment plan, be- 
cause it seems reasonably clear that very serious dif- 


ficulties, particularly injurious under conditions such 
as exist in Florida now, should be corrected, and prob- 
ably can be corrected without legislation. I refer es- 
pecially to the fact that under existing rules, a seller 
of real estate, who reports on the installment plan, is 
often required to report income in a particular year 
merely because, in foreclosure proceedings instituted 
on default he is the successful purchaser. 

Any rule which invariably indicates income from 
re-possession during a period of unrelieved disaster— 
when most sellers are forced to spend large sums of 
money keeping their promises as to development of 
the property, while practically all the people who 
bought are breaking theirs—is worth studying to see 
if it really can be right. 

For concreteness, let us assume the following cir- 
cumstances, which, in some respects, at least, are 
typical: 

1. The taxpayer buys a lot of land for $10,000.00, 
and the following year, 1924, sells it to a purchaser for 
$20,000.00, who pays $5,000.00 down, receives a deed, 
and simultaneously executes a mortgage back to the 
taxpayer for the unpaid balance of $15,000.00 which 
is to be paid in three annual installments of $5,000.00 
each. If the taxpayer is reporting his income from such 
sales on the installment basis, and if the purchaser 
pays, in all $10,000.00 before default, the taxpayer will 
have reported $5,000.00 of this as income and applied 
$5,000.00 of it as a return of his original investment 
of $10,000.00. Nothing further is paid, and, in 1926, 
the taxpayer forecloses the mortgage and the property 
is sold at public sale in those proceedings for $5,000.00. 

2. Suppose the purchaser, at the public sale, is a 
stranger. His $5,000.00 is paid into court, and such 
part of it as exceeds the court costs is credited on ac- 
count of the unpaid balance of $10,000.00. If the court 
costs are, say, $200.00, $4.800.00 will be applied on ac- 
count of the $10,000.00 balance of principal, leaving an 
unpaid balance (eliminating interest from considera- 
tion) of $5,200.00. The taxpayer has invested $10,- 
000.00 and has received $14.800.00 back. Of this he 
has already reported $5,000.00 as income, so that only 
$9,800.00 is available to reimburse him for his capital 
expenditure of $10,000.00, and he therefore shows a 
loss of $200.00. To put the same thing another way, 
the taxpayer spent $10,000.00 originally, received be- 
fore default $10,000.00, of which $5,000.00 was applied 
in reduction of his cost, leaving a book value of $5,- 
000.00, and now receives an additional final credit of 
$4,800.00, leaving a loss of $200.00. The Government 
and the taxpayer agree in this analysis of the situa- 
tion where a stranger is the purchaser at the sale. 


8. The difference of opinion comes if the taxpayer 
himself is the successful bidder at the sale. If, in the 
foregoing example, the taxpayer bids $5,000.00 and 
actually pays it into court, the Government reaches an 
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utterly different result. Article 45, Regulations 69, 
provides that if there is default and if 


“the vendor returning income on the installment 
basis repossesses the property, the entire amount re- 
ceived on installment payments retained by the ven- 
dor, less the sum of the profits previously return- 
ed as income and an amount representing proper ad- 
justment for exhaustion, wear and tear, obsolescence, 
amortization and depletion—will be income to the ven- 
dor for the year in which the property is repossessed, 
and the basis of the property in the hands of the ven- 
dor will be the original basis at the time of the in- 
stallment sale.” 

The result in the case stated above is a profit in 
the year of repossession of $5,000.00, instead of a loss 
of $200.00; and all because the original seller was 
the successful bidder. 

As will be seen, this rule is founded on the theory 
that a man who gets back the property he sold and 
is permitted to keep the payments made on it, must 
necessarily have gained the amount which the buyer 
has forfeited to him, no matter what has happened to 
values in the interval. In many situations this theory 
might work out substantial justice, or at least do no 
more injustice than is ordinarily to be expected of a 
tax law. But it is unsound, and when, as in the recent 
Florida situation, of severely declining values, its un- 
soundness bears fruit in severe injustice, it is time 
that its effects be limited to situations where it gives 
relief. 

In cases where the tax would be increased by the 
application of the Government’s regulation, it is my 
judgment that the regulation will not be upheld, and 
that the seller who is the successful bidder should be 
treated, as to his purchase, exactly as any other bid- 
der is. 

WEAKNESS OF GOVERNMENT REGULATIONS 

The following considerations may be briefly stated 
as indicating the weakness of the Government’s regu- 
lations, so far as they operate to the taxpayers’ dis- 
advantage: 

1. This treatment of repossession is founded on a 
fiction, namely, that when the seller buys back the 
property which he has previously sold, no purchase 
occurs—that the title he gets in that purchase is really 
the same title that he had originally. As a matter of 
fact, there has been an intervening period during which 
the beneficial ownership was in another person and dur- 
ing which the risk of loss was in another person. The 
truth is that the property was sold, was owned for a 
time by another, and was bought back. The Govern- 
ment makes an assumption squarely against that truth, 
when it ignores the fact that there was an interven- 
ing period of ownership in the purchaser, and ignores 
the fact that there was a new purchase. The Com- 
missioner is without power to assume something that 


is not true, against the interest of a taxpayer, and 
without any language in the statute authorizing the 
establishment of such a presumption. 

2. The Bureau by compelling the purchaser to re- 
port in the year when repossession occurs, such 
amounts as had previously, under regulations, been ap- 
plied in reduction of the capital, mistakenly assumes 
that income has been realized by a purchase. Purchase 
is the beginning, not the end, of a transaction. In in- 
sisting that income shall be reported merely by reason 
of a purchase in a particular year, the Government 
undertakes to set up, by regulation, a rule which is 
not only unjust, but which is in direct conflict with 
the rest of the tax law, which is particular to confine 
income to the specific year in which realized. 

3. The Bureau plan, contrary to the general spirit 
of the law, upsets entries which have previously been 
made in exact accordance with regulations, when it re- 
quires that an entry which has once been properly 
made as indicating a return of capital shall be re- 
versed and made to indicate income, merely because 
of a repurchase. The Bureau plan, as above stated, is 
an encroachment on principle, in derogation of a tax- 
payer’s interest. 

4. The Revenue Act of 1926 contains a provision 
telling what the taxpayer who consistently adopts the 
installment method of reporting must report. The reg- 
ulation in effect attempts to nullify this language, as 
regards sales resulting in repossession. 

5. The Government produces an illogical difference 
between the case where, in a foreclosure sale, the suc- 
cessful bidder is a stranger and where the seller is the 
successful bidder. 

6. The Government’s’ position seems to be based on 
the fallacy that since the installment sales provision 
is a proper concession by the Government in the inter- 
est of some taxpayers, the Government has a cor- 
responding right to force a concession from other tax- 
payers. Only Congress can do that. 


It is interesting to find that the Government’s fal- 
lacy has been clearly pointed out by an entirely un- 
biased tribunal. In the Appeal of Manomet Canberry 
Company, Docket No. 341, 1 B. T. A. 706, there was 
involved a sale of real estate not treated on the in- 
stallment plan. The regulation of the Bureau there 
discussed (Article 46 of Regulations 45) was declared 
valid so far as it relieved the taxpayer, but invalid 
when operating to increase the tax. The taxpayer sold 
property in 1916, receiving in 1916 $10,000.00 and in 
1917 $29,500.00. In 1917, a mortgage for the balance 
$100,000.00, was given by the purchaser. $5,600.00 
further was paid on account, in addition to certain in- 
terest. The taxpayer claimed that the selling price of 
$139,500.00 was no greater than the March 1, 1913, 
value, and no question was raised by the Government 
as to any realization of gain in the year when the sale 
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was made. Default having been made under the mort- 
gage, it was foreclosed by the seller, and on January 
28, 1919, the taxpayer purchased at a sheriff’s sale 
for the unpaid balance, $94,400.00, and certain interest 
and expenses of foreclosure. The Government took 
the position that since the taxpayer had the land, and 
also the $45,100.00 which had been paid on account of 
principal, this amount must be held to be income in 
the year of such re-acquisition, and that on re-acquisi- 
tion the real estate was taken into the books of the 
taxpayer at its original cost to himself, less deprecia- 
tion, etc., since no gain had been reported in the year 
when the sale occurred. The Board’s opinion, denying 
the Government’s contentions includes the following 
language as to the repossessed property: 

“The Commissioner reasons - - - that by taking it the tax- 
payer found itself - - - better off to the extent of $45,100 
than at March 1, 1913, because it received that much cash on 
account of principal, and has its original property back; - - - - - - 
- - we do not think the Commissioner’s theory sound. 

“The net effect of article 46 of Regulations 45 is to post- 
pone the taxation of an increment until final realization there- 
of, even though in order to do so it may be necessary to treat 
several transactions as one. By such a regulation certainly no 
harm is done to the taxpayer; and if the Government is de- 
layed in the collection of a tax on increment when, by treating 
the transactions as separate, it might insist upon the collec- 
tion of it, that is not a matter now before us for consideration. 

“But we do not think that the Commissioner is at liberty 
to treat several transactions as one where the net effect of 
so doing will be to the disadvantage of the taxpayer and where 
the result may be to impose a tax upon an increment which 
may never be realized. 

“The taxpayer sold its property in 1916. The sale con- 
stituted a complete transaction. If there were any profit on 
this transaction, it should have been taxed for 1916, at 1916 
rates. It received on account of the sale price $45,100 in cash 
and a mortgage for $94,400. In 1919 it bought the property 
back for $94,400 plus accumulated unpaid interest and the 
cost of the foreclosure, applying the claims secured by the 
mortgage in payment of the price. There is no evidence to show 
that the property was worth more than the price so paid for 
it; but, even if there were, it would not constitute a realized 
gain until such time as the property might be disposed of. 
The mere fact that the property was worth $139,500 on March 
1, 1913, or at the time of sale in 1916, does not justify the 
Commissioner in saying that when the taxpayer acquired it in 
1919 at a cost of $94,400, plus interest and foreclosure costs, 
it realized a gain.” 

Admittedly the foregoing was not a case involving 
the installment method of reporting profit, but the 
two principles laid down in it are obviously true as 
to all sales: (1) A concession to some taxpayers made 
by the commissioner may not legally under present 
law be made the basis for an additional tax to others 
in the year in which there was no income realization, 
and (2) if a taxpayer sells his property in one year 
and in a later year buys it back, the new purchase is 
the beginning of a new transaction, and the Commis- 
sioner is not at liberty to treat both of these transac- 
tions as one “where the net effect of so doing will be 
to the disadvantage of the taxpayer.” 
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THE BETTER RULE 

It seems reasonably clear that a taxpayer has a 
right to require, if he so desire, to be treated just as 
if the successful bid had been made by a stranger; in 
other words, the amount of his bid is considered as 
having been paid into court, and applied, after costs 
have been subtracted, to the unpaid balance sued on. 
It will be seen that if the amount of the bid reflects a 
lessened value, the seller is more likely to reflect loss 
than gain. Having acquired a new title by his bid, 
the bidder will consider his new title as having cost 
the amount of his bid, and any gain or loss on this new 
transaction will occur only when he sells. 

It is worth while to bear in mind that situations 
arise in which the Government’s regulation is emin- 
ently fair and prevents hardships which might be done 
by the theoretical rule. In such cases the regulation 
would apply, since they are within the remedial pur- 
pose of the regulation. 

QUESTIONING VALIDITY OF REGULATIONS 

It is obvious that in any case where the United 
States has promulgated a regulation of questionable 
validity, a taxpayer in making up his return should 
by no means ignore the regulation even if he does not 
follow it. He may decide to follow the regulation, sub- 
sequently making claims for refund, or he may decide 
to make his return on the basis which he believes to 
be correct, giving the facts fully in his return, so that 
there is no danger that the Government will conclude 
that his failure to follow the regulation was coupled 
with the hope that the deviation would not be noticed. 
The taxpayer should be frank in his return, thus 
avoiding controversy as to possible penalties for will- 
ful evasion. 

In some cases the Bureau of Internal Revenue has 
voluntarily changed its regulations, being convinced 
that they were unwise or invalid; in other cases, illegal 
regulations have remained in effect until the United 
States Board of Tax Appeals or the courts have de- 
clared them invalid. 

A number of decisions of the Supreme Court of the 
United States have indicated the grounds on which 
regulations may be declared invalid. 

In the case of Morrill v. Jones, 106 U. S. 466, 27. 
L. Ed. 267, the Supreme Court said: 


“The Secretary of the Treasury cannot, by his 
regulations, alter or amend a revenue law. All he 
can do is to regulate the mode of proceeding to car- 
ry into effect what Congress has enacted. In the 
present case, we are entirely satisfied the regula- 
tion acted upon by the collector was in excess of 
the power of the Secretary. * * * * This was mani- 
festly an attempt to put into the body of the statute 
a limitation which Congress did not think it nec- 
essary to prescribe. In our opinion, the object of 
the Secretary could only be accomplished by an 
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amendment of the law. That is not the office of a 
Treasury Regulation.” 

Consider also Smietanks v. First Trust & Savings 
Bank, 257, U. S. 602, 66 L. Ed. 391, which arose under 
the income tax law of 1913. In that case the Act re- 
quired that certain fiduciaries file returns of trust in- 
come and pay tax thereon as individuals, but failed to 
mention specifically trusts for accumulation of income 
for unborn beneficiaries. Notwithstanding the omission, 
the Department undertook to impose and collect a tax 
upon the income of trusts of that character. In de- 
ciding against the Department and in holding that 
the tax could not be collected, the Supreme Court said: 

“The Commissioner of Internal Revenue held that ‘when 
the beneficiary is not in esse and the income of the estate is 
retained by the fiduciary, such income will be taxable to the 


estate as for an individual, and the fiduciary will pay the tax, 
both normal and additional.’ 


“This seems to us to graft something on the statute that 
is not there. It is an amendment, and not a construction and 
such an amendment was made in subsequent income tax laws, 
as we shall see.” 


Further, if any attempt to sustain a regulation on 
the ground of so-called “long acquiescence” is made, 
it seems only necessary to point out that the Govern- 
ment itself has shifted in its rulings on this question, 
and that the Supreme Court has held that even nine 
years’ acquiescence in a Department regulation is in- 
sufficient to bind the court to a departmental construc- 
tion. In Merritt v. Cameron, 137 U.S. 542, 34 L. Ed. 
775, the court said: 


“A regulation of a department, however, cannot repeal 
a statute; neither is a construction of a statute by a department 
charged with its execution to be held conclusive and binding 
upon the courts of the country unless such construction has 
been continuously in force for a long time. - - - - - There is no 
such long and uninterrupted acquiescence in a regulation of a 
department, or departmental construction of a statute, as will 
bring the case within the rule * * * .” 


Of course the analysis here presented is contrary 
to the view of the Treasury Department; in fact, my 
impression is that the Treasury Department will up- 
hold its regulation until overruled by higher authority. 
Furthermore, the question presents many opportuni- 
ties for confused thought, and even courts are likely to 
become confused unless they are able to separate the 
fundamental considerations from the surrounding de- 
tails, and see them in their broad, and simple, bearing. 
PRACTICAL DIFFERENCES BETWEEN REAL 

ESTATE TRANSACTIONS AND PERSONAL 

PROPERTY TRANSACTIONS 

In all questions affecting real estate sales, it should 
be remembered that the rules applicable to real estate 
have been primarily modeled on the installment sales 
provisions concerning dealers in personal property; 
only with the lapse of time has it become evident how 
different the practical problems in respect of personal 
property and real estate are. In many respects the 
theory is the same for personal property as for real 
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property sales; but many deviations from proper 
practice in respect of personal property cause such 
minor inconvenience as to be negligible, while under 
the conditions prevailing in respect of real property, 
the results prove so serious as to be intolerable. Some 
of the reasons why it is not wholly safe to use the 
practice as to personal property as a guide to dealing 
with real estate problems are the following: 

1. While sellers of pianos, radios and other per- 
sonal property suffer from periods when purchasers 
have less money to buy with, they seldom have to meet 
a situation where purchasers do not want their wares. 
In real estate the public favor often shifts to different 
localities leaving the market completely frozen. 

2. In installment sale business in personal prop- 
erty relatively small individual items are involved, and 
a very large number of them, so that injustice in an 
individual case usually comes within the ordinary 
range of uncertainties in business operation, whereas 
real estate operations are almost all substantial, are 
commonly fewer in number, and in the case of a casual 
sale of real estate, the theoretical questions as to how 
to treat it on default may easily involve, for a single 
transaction, a very large amount of tax. In fact, such 
a question in a real estate deal might easily mean the 
difference between solvency and insolvency for the 
taxpayer. A statement prepared by the Training Sec- 
tion of the Bureau of Internal Revenue, as to person- 
al property sales, states - 

“Experience has shown that the amount of defaults 
and repossessions is comparatively small.” 

Clearly, an analysis of the subject, prepared on the 
assumption that defaults and repossessions play an 
almost negligible part in the income tax problems of 
the taxpayer, will not be apt under conditions where 
defaults and repossessions are universal—situations 
where a deflated real estate boom may paralyze a 
whole community, its effects being shown not only in 
the affairs of the real estate dealers, but in the case of 
practically every citizen. Personal property seldom 
shows the phenomena of boom and collapse, whereas 
real estate often does. 

3. The opportunity is readily afforded for market 
price mark-downs in the case of installment businesses 
dealing in personal property because, no matter what 
price a repossessed article is assigned when it comes 
back into inventory, there is a chance to inventory it at 
market at the end of that taxable period, if market 
is less than cost. In cases of persons making casual 
sales of real estate it is not permissible to use the in- 
ventory method and the cushioning which it gives in 
this respect, and in the case even of dealers in real 
estate, the practice of using inventories is not so well 
understood and not so generally practiced as is true 
in the personal property field. 


4. The legal forms under which personal property - 
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is dealt in are obviously simple and more informal than 
those used in connection with real estate, and the laws 
of the various states having to do with real estate 
transactions are almost universally different in many 
respects. In general, real estate law is more technical 
and formal, not only because it was more anciently de- 
veloped, and deals with land, of which there is a natur- 
al monopoly, but also because the average amount in- 
volved in a transaction is larger in a case of real estate 
than in a case of personal property. 
VARIOUS FORMS OF TRANSACTIONS 

So far I have discussed only the simplest and most 
fundamental situation—where there is a deed at the 
- outset, with a retained lien, and where the seller re- 
gains his title by bidding at public sale. Cases where 
the transaction is governed by a “contract for a deed”, 
with an obligation to convey the legal title only after 
the purchaser has fully performed his obligations, 
present some differences. But even in these more com- 
plicated situations the guiding principle should be the 
same. In my judgment, the legal title retained by the 
seller is a security title, and no more, and there is no 
real difference if the security is held by the seller di- 
rect or by a third person as trustee or by the purchaser 
under the terms of a mortgage. 

_ Where the seller avoids a foreclosure by securing a 

quit-claim deed from the purchaser (the seller re- 
linquishing the unpaid notes), the situation is dif- 
ferent, because it lacks the clarifying element of the 
cash bid which occurs in a foreclosure sale. This is a 
barter of the unpaid notes for the land, and to de- 
termine the gain or loss theoretically, as in all ex- 
changes of property for other property having market 
value, it is necessary to compare the market value of 
the property received (here, the land) with the cost 
or other basis of the property given up. 

In the illustration previously given, where the 
original investment of $10,000.00 had been reduced to 
$5,000.00 by treating $5,000.00 of $10,000.00 paid on 
account as a return of capital, the “basis” of the notes 
given up is this book value of $5,000.00, and if the 
market value of the land at reacquisition is more than 
$5,000.00, a taxable profit will be realized, if theory is 
followed. 

The foregoing analysis suggests several things as 
to the course which ought to be pursued in the future 
by sellers who have to foreclose on property as to 
which there has been a default. (1) In most cases the 
problem will be simplified by allowing the property 
to be purchased by a third person at a public sale, 
provided a third person is available who is willing to 
bid the actual value of the property, though each par- 
ticular case should be definitely analyzed, before act- 
ing on that general rule, to see what the tax result will 
be in that particular case. (2) If the seller decides 
to be the successful bidder at a public sale, instead of 


letting the property be knocked off to a third person, it 
is important not to bid any more than necessary. With- 
out this warning, it often occurs that the purchaser, 
in bidding on the property, undertakes to save time 
by bidding at the outset the entire amount of the un- 
paid balance, plus the court costs, knowing that he has 
to pay the court costs anyhow, and that he will be al- 
lowed credit on account of his bid up to the full amount 
of the unpaid balance on which he has sued. This 
course, however, is not desirable, if a less bid would 
have secured the property, because, when the amount 
of the bid, less court costs, is applied on account of 
the original investment, the lower the bid, the more 
advantageous the tax situation. That is, a taxpayer 
whose cost was $10,000.00 and who has applied 
$5,000.00 in reduction of his cost, has a residual cost 
of $5,000.00; if he were to bid $7,000.00 and the costs 
were $500, there would be applied on his debt against 
the purchaser $6,500.00, showing a gain of $1,500.00. 
This gain will be proper if the purchaser found it nec- 
essary to bid $7,000.00, in order to be the successful 
bidder, but entirely unnecessary otherwise. 
PROCEDURAL PROBLEMS COMMON TO ALL 
TAX CASES 

While thorough theoretical analysis and thorough 
investigation of detailed facts are essential in any tax 
case, just as they are in all controversies, it is im- 
portant to bear in mind that in the settlement of tax 
cases practical considerations are very important also. 
Every lawyer realizes that, whatever the correct the- 
ory, there are cases which would be won if presented 
in one tribunal and lost if presented in another, and 
tries to choose those tribunals in which his client is 
most likely to succeed. Furthermore, every lawyer 
realizes that, although a particular case might be won 
in either of two possible tribunals, the arguments 
which convince one of the tribunals might be entirely 
unconvincing to the other, and vice versa. These dif- 
ferences which exist between different courts of law 
are important, but far less important than the dif- 
ferences which exist between the various groups which 
have the decision of income tax questions, and for two 
reasons: (1) The determination of tax liability is 
largely a practical administrative matter, as distin- 
guished from a purely theoretical one. (2) The various 
groups of tribunals which have a part in tax determi- 
nation differ tremendously in the character of their 
training and their attitude with regard to the tax prob- 
lems. Some groups are exclusively composed of ac- 


countants, other groups exclusively composed of law- 
yers, some groups primarily have the local viewpoint, 
other groups are primarily concerned with co-ordinat- 
ing the whole national system of tax collection; some 
tribunals are primarily interested in general prin- 
ciples, others primarily interested in disposing of as 
large a number of particular cases as possible; some 
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have large experience with difficult fact questions such 
as valuation, depreciation, etc., others have no back- 
ground of experience whatever, and are influenced 
solely by the facts in, the record; some are practical 
and some are impractical. The moral of this is, get the 
other fellow to tell you what he thinks about the case, 
if you can, and meet his difficulties, instead of giving 
him your scholarly analysis of the difficulties which 
really are there. 

The situation above outlined makes it clear that 
arguments that might be exactly apt for one of these 
groups would seriously damage the client’s case if 
advanced before some other group and any method of 
attack which uses the same approach, alike, is likely 
to spoil even a case in which every possible argument 
favors the taxpayer, and almost certain to lose a case 
in which some considerations are adverse to the tax- 
payer’s contention. 

Furthermore, just as a mountain-climber might 
carry with him an equipment which is adapted in turn 
to tropic conditions at the base, temperate conditions 
a little higher, through all the gradations of climate 
to the very top, so the lawyer must be prepared for 
many differing viewpoints as he progresses from the 
tax authorities in the field to the administrative tax 
authorities in Washington, or perhaps also to the legal 
tax authorities in Washington, or perhaps reviewing 
administrative authorities, such as the Advisory Com- 
mittee established less than a year ago, and from 
thence to the United States District Court or the 
United States Board of Tax Appeals, and from either 
of the foregoing to the higher courts, must be pre- 
pared to meet the viewpoint of each one of these widely 
differing groups. 

One will make a mistake if he relies on courts alone; 
it is necessary to deal wisely and frankly with the field 
authorities, because it may be that the case is one of 
that numerous class which can only be thoroughly and 
easily understood by those who have access to the 
physical plant and to the books, and who can know the 
whole local situation. To slur that phase of the sys- 
tem of determining taxes, relying on the hope that 
some of the higher authorities will see the point, may 
well be fatal, especially since a status quo once estab- 
lished tends to remain—the decision once established 
tends to stand. 


COMPROMISE OF TAXES 


Turning now from the problems connected with 
the theoretical determination of the amount of tax due 
under any under particular revenue law, it is well to 
bear in mind that even after the amount of tax due 
has been actually determined, there may still be an 
opportunity to save some money for the taxpayer by 
compromise, especially under the conditions now exist- 
ing as to defaulted contracts. The Commissioner of In- 


ternal Revenue, with the advice and consent of the 
Secretary of the Treasury, is authorized by law to 
compromise any civil or criminal case arising under 
the Internal Revenue Laws, and this power becomes 
particularly important wherever the deflation of a 
boom has caused severe financial upsets. 


The Commissioner of Internal Revenue, in con- 
sidering an offer in compromise less than the amount 
which has been accurately determined to be due, con- 
siders primarily whether, if the United States pro- 
ceeded to distrain, it would be able to collect the tax. 
In many cases a careful scrutiny of the value of the 
property available for distraint, its probable selling 
price under existing conditions, together with the 
existence of liens superior to the Government’s claims, 
if any, leads to the clear conclusion that the Govern- 
ment’s claim is in whole or in part uncollectible. In 
such a case it is the duty of the Commissioner of 
Internal Revenue, with the consent of the Secretary of 
the Treasury, to compromise the outstanding tax for 
such an amount as may appear to be to the interest of 
the Government, and such compromises are frequently 
made. Indeed, there is a group of men in the General 
Counsel’s Office whose time is primarily given to the 
consideration of such cases. Their consideration is 
searching and thorough, but when the uncollectibility 


is clear, they do not hesitate to recommend such com- 
promises. 


If time had permitted, I should have liked to stray 
far enough from my assigned subject to consider the 
question whether American business must continue 
to be harassed by such tax complications as we have 
now, and to speak of the new tax bill, which I think 
it would be very unwise to pass in its present form; 
but too long a speech is much worse than none at all, 
and I will close by sounding this more optimistic note, 
applicable to all tax controversies. While tax laws 
do not always work justice, it is true, oftener than 
not, that if the facts of a particular case are such that 
the proposed tax is plainly illogical and unjust, pains- 
taking study of the facts and the principles of law 
is likely to show some way out. “Never say die” in a 
just cause is a worth while policy here, as elsewhere, 
and if one authority will not yield, it is wise to re- 
member that there are others who may see more 
clearly. “A good rule of tax conduct is, “No tax case 
is finally settled until it is settled right.” 


Let me say again how much I appreciate the honor 
of talking to you and your kindness in hearing me. 
As I watch for the rest of my life the increasing suc- 
cesses of this great State, I shall take increased joy in 
them because of these personal contacts and friend- 
ships with a group of men who help in that progress 
and who will enjoy the fruits of it. 
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REPORTS OF OFFICERS AND COMMITTEES 


REPORT OF THE SECRETARY 
INCLUDING REPORT OF THE 
EXECUTIVE COUNCIL 

To the President and Members, 

Florida State Bar Association: 

Our membership list as published in 
the 9th Volume, 1927, of the Proceedings 
shows a total of 835. Since the publica- 
tion of that volume, the records of this 
office show that 73 new members have 
been duly approved by the Committee 
on Admissions, ready to be submitted to 
the Executive Council for approval at 
their next meeting to be held prior to 
the Convention to be held at Tampa, 
April 6 and 7, 1928. My records further 
show that two members have resigned 
and one has died, and that the total 
membership at this time is, therefore 
905. 

So far as the records of the Secretary’s 
office pertain to those members who have 
passed away, they may not be complete. 
I believe we are in need of a Committee 
on Necrology, and I would recommend 
that such a committee be created, to be 
appointed by the next President of the 
Association. 

I am directed by the President to in- 
clude in my report the report of the Exec- 
utive Council. I accordingly report that 
that Body met on three different oc- 
casions. The first of such meetings was 
held at Jacksonville on June 11, 1927. At 
that meeting the first report of the Pub- 
lication Committee was received in effect 
as follows: 


The committee reported in substance 
that Mr. Henry Schaefer, Publisher of 
“The Floridian,” of Jacksonville, had 
made a proposal to publish the Associa- 
tion Journal at not to exceed 70 pages 
monthly of the general characteristics 
of the American Bar Journal, except us- 
ing 50 pound paper; that he would do all 
of the make-up work and address and 
mail the same not to exceed one thousand 
copies per month for the compensation 
of $200.00 per month, and 50% of the 
gross receipts from all advertising when 
collected. Mr. Schaefer proposed to do all 
the soliciting of advertisements, but to 
submit all advertisement contracts for 
the approval of the Publication Commit- 
tee, all such contracts to be executed by 
the committee and not by Mr. Schaefer. 
It was understood that the first contract 
would be for nine issues, beginning with 
the month of August, 1927, and ending 
with the month of April, 1928. The com- 
mittee reported further, that its Chair- 
man, Mr. J. C. Cooper, Jr., had consent- 
ed to undertake the editorial work nec- 


essary in connection with the Journal. 


Mr. Frank Winthrop moved that the 
report of the Publication Committee be 
received and adopted, and he further 
moved that the Executive Committee ap- 
propriate the sum of $1800.00 to said 
Committee, payable in a lump sum up- 
on request of the committee, such funds 
to be used for the purpose of the publi- 
eation of the Bar Journal for the en- 
suing nine months, said journal to be 
nublished by the Florida State Bar As- 
sociation, and to be known as “Florida 
State Bar Association Law Journal;” 
also that the Publication Committee be 
authorized to allocate such part of the 
membership dues, and to make such 
charge to non-members of the Associa- 
tion for said journal, as deemed proper, 
said journal to be furnished to the mem- 
bers of the Association without any in- 
crease in dues; further, that the Pub- 
lication Committee be authorized to en- 
ter into any and all contracts necessary 
for the publication of said journal, and 
for advertising therein, and to collect 
therefor, being required only to report 
their actions and doings from time to 
time, upon the request of the Executive 
Council, the said Publication Committee 
to have full and complete charge of all 
matters pertaining to policy, make up 
and contents of said journal. The mo- 
tion was seconded and duly carried. 


At the same meeting it was decided 
that the next annual meeting of the As- 
sociation be held at Tampa, Florida, on 
April 6 and 7, 1928. Messrs. John B. 
Sutton, W. I. Evans and Frank Win- 
throp were appointed a committee to 
consider and submit at a future meet- 
ing of the Executive Council, needed 
amendments to the Constitution and By- 
laws of the Association, to be presented 
for action at the Tampa convention. 

On December 3, 1927, the Executive 
Council again met in Jacksonville, joint- 
ly with the Publication Committee. At 
this meeting the matter of annotating the 
decisions published in the Journal was 
discussed, and it was decided, without 
formal action, to continue the publica- 
tion of the opinions in the form then in 
use. The matter of permitting the Uni- 
versity of Miami to conduct a department 
of the Journal was discussed, but no ac- 
tion taken. 


The Chairman of the Publication Com- 
mittee submitted a financial statement 
of the Florida State Bar Association Law 
Journal, showing a balance on hand of 
$162.37, with assets in the form of 


amounts due for advertising in the sum 
of $133.00. 

The Treasurer of the Florida State Bar 
Association being present, he rendered 
his report, showing an approximate bal- 
ance on hand of $3,337.25; whereupon the 
Treasurer paid over to the Chairman of 
the Publication Committee, the sum of 
$800.00, being the entire balance due 
by the Association to the Publication 
Committee, in accordance with the origi- 
nal plan. 

The third meeting of the Executive 
Council during the fiscal year was held 
at Miami on January 21, 1928, for the 
purpose of considering amendments to 
the Constitution and By-laws. The 
Special Committee appointed June 11, 
1927, composed of Messrs. Sutton, Evans 
and Winthrop, submitted the result of 
its labors, and the changes contained 
therein were then carefully and 
thoroughly considered by the Executive 
Council. At the conclusion of the meet- 
ing it was ordered that the aforesaid 
special committee redraft its report and 
submit its recommendations in final 
form as early as practicable. That has 
now been done, final draft of the work 
appearing in the March issue of the 
Journal, in the hope that the members 
would familiarize themselves with it in 
advance of the meeting. 

Dated at Jacksonville, Florida, Feb. 
23, 1928, Respectfully submitted, Gov 
Hutchinson, Secretary. 


REPORT OF THE TREASURER OF 
FLORIDA STATE BAR ASSOCIATION 

Your Treasurer respectfully reports 
the following receipts and disbursements 
as of March 5, 1928, since the report of 
your Treasurer to the Convention in 
Jacksonville, Florida, April, 1927. 

Balance on hand in checking account 
as shown by Treasurer’s last report 
$1247.34. 

Balance on hand in Savings account as 
shown by Treasurer’s last report 
$1106.72. 


Interest on Savings account to Janu- 
ary 1, 1928, $33.51. 


Dues Collected: No. Amt. 
1921 1 $ 5.00 
1922 2 10.00 
1923 5 25.00 
1924 9 45.00 
1925 14 70.00 
1926 41 205.00 
1927 597 2,985.00 
1928 2 13.00 


Total Number’ 671 
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Total dues collected $3,358.00 
Bad Checks 40.00 
Total $3,398.00 


Balance on hand in checking 
account $1,247.34 
Balance on hand in savings 
account 


1,140.23 


Total $5,785.57 


DISBURSEMENTS 
Expenses for President’s 
Office: 
Stationery and printing 
Check No. 366 _........... $ 850 $ 8.50 


Expenses for Secretary’s 
Office: 

Compensation for Secre- 

tary Checks No. 379, 403, 

413, 417 $ 275.00 
Clerical Assistance for 
Secretary Checks No. 

379, 408, 413, 417 __.. 165.00 
Postage Checks No. 388, 

393, 407, 410, 378 _...... 27.62 
Miscellaneous _ printing 

and stationery Checks 

No. 366, 370, 386, 387, 

392, 411 886.95 
Stenographic reporting 

for 1927 Convention 
Check No. 377... 125.00 
Expenses Meeting 

Executive Committee 
Check No. 414 _ 50.00 
Total $1,529.57 
Expense for Treasurer’s 
Office: 

Compensation for Treas- 
urer—$12.50 per month 

for 11 months by Checks 

No. 372, 374, 381, 389, 

397, 401, 405, 419 137.50 
Compensation for Treas- 

urer’s Clerk—30.00 per 
month for 9 months, and 

$15.00 per month for 2 
months by Checks No. 

No. 371, 373, 375, 376, 

380, 384, 394, 395, 399, 

402, 404, 406, 409, 412, 

416, and 418. 300.00 
Meeting Check No. 415 50.00 
Stationery, stamps, 
printing, By Checks No. 

391, 396, 390 and 400 651.98 


Total 549.48 

By debit of bank for re- 

turned checks __...... 40.00 

Total 589.48 
Miscellaneous disburse- 

ments; 


Convention Expenses 

Chas S. Whitman, Check 

No. 361 $232.70 
Hall Bros. (Signs and 
cards) Check No. 363 12.50 
Mills Florist (Flowers) 


Check No. 364 __.. 8.00 
D. Kiney (Clerical hire) 
No. 365 20.00 


Jno. A. Cunningham 
(Shades) Check No. 367 41.70 
Perdue Office (Rent of 
Furniture) Check No. 
368 3.00 
Evans & Mershon (Tele- 
grams former Pres. 
Evans) Check No. 383 30.61 


Total 348.51 
Law Journal Checks No. 

882, 398, 408 ___.._........ 1,800.00 
Total disbursements __.. $4,276.06 


Balance on hand in sav- 
ings account $1,140.23 
Balance on hand _ in 
checking account 369.28 1,509.51 
Total $5,785.57 
It will be noted from the foregoing 
report that the report only covers up to 
March 5th, 1928. In addition to the col- 
lections shown there have been possibly 
a dozen or more payments on account of 
dues since the computation of the report. 
The intervening period between March 
5th and the date of the Convention in 
April, 1928 will be covered by a supple- 
mental report by your treasurer. 
Respectfully submitted, 
JOHN B. L’ENGLE, 
Treasurer. 


SUPPLEMENTAL REPORT OF 
TREASURER OF FLORIDA STATE 
BAR ASSOCIATION 
Your Treasurer respectfully reports 
the following receipts and disbursements 
as of April 6, 1928, since the report of 
your Treasurer for the fiscal year of 

1927 as of March 5th, 1928. 

RECEIPTS 

Balance on hand in checking ac- 

count as shown by Treasurer’s 

report for the fiscal year 1927 369.28 
Balance on hand in savings ac- 

count as shown by Treasurer’s 

report for the fiscal year of 1927 1140.23 


Dues Col. Number Amount. 
1926 3 15 
1927 35 175 
1928 38 190 
Total dues collected from March 
5th to April 6th, 1928... 380.00 
Total Receipts $1889.51 


DISBURSEMENTS 
Expense for President’s 
Office None 
Expense for Secretary’s 


Office: 

No. 421 Secretary’s ex- 
penses to Tampa con- 
ference with President— 
Executive Committee $25.00 
No. 422 Cost mailing let- 

ters Annual  Conven- 

tion at Tampa 38.28 
No. 421 Salary Secretary 

and Secretary’s Clerk, 

month of March, 1928 40.00 
Expense for Treasurer’s 

Office: 

No. 423, No. 420 Salary 

of Treasurer’s Clerk, 

month of March, 1928 30.00 
No. 425 Salary of Treas- 

urer for Month of March, 

12.50 
Total disbursements 


since March 5th, 1928 $145.78 $145.78 
Balance on hand in sav- 


ings account 1140.23 

Balance on hand _ in 

checking account 603.50 


So far as known there are no outstand- 
ing accounts owed by the Association. 
Respectfully submitted, 
JOHN B. L’ENGLE, 
Treasurer. 


REPORT OF SECRETARY FOR CON- 
FERENCE OF DELEGATES OF 
LOCAL BAR ASSOCIATIONS. 

TO THE PRESIDENT AND MEMBERS 
OF FLORIDA STATE BAR ASSOCIA- 

TION: 


I beg leave to report to you that on 
Thursday, April 5th, 1928, there was 
held in the City of Tampa, a Conference 
of Delegates of Local Bar Associations. 
Every local Bar association in the State 
whose existence was known to the Secre- 
tary was invited to send two delegates 
to this Conference. 

There were in attendance at this Con- 
ference representatives from twenty 
local Bar associations, as follows: 

Dade County Bar Association 
Palm Beach County Bar Association 
East Volusia County Bar Association 

Jacksonville Bar Association 
St. Johns County Bar Association 

Hillsborough County Bar Association 

Broward County Bar Association 

Polk County Bar Association 

Orange County Bar Association 
St. Petersburg Bar Association 
Martin County Bar Association 
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Winter Haven Bar Association 
Lakeland Bar Association 
Brooksville Bar Association 
Pinellas County Bar Association 
Manatee County Bar Association 
Bar Ass’n. of the 17th Judicial Circuit 
Sarasota Bar Association 
Lee County Bar Association 
Highlands County Bar Association. 
Interesting Round Table discussions 

were had on the following subjects: 

“Cooperation of Bar on Judicial Se- 
lection”, —Led by James Morris, Tampa. 

“A Re-statement of the Law is Pro- 
posed by The American Law Institute”, 
—tLed by George P. Garrett, Orlando. 

“How to Make More Valuable the An- 
nual Meetings of the State Bar Asso- 
ciation”,—Led by Giles Patterson, Jack- 
sonville. 

“Some Constructive Work for the Bar 
of Florida”,—Led by W. I. Evans, Miami. 

“Rule-making Power of the Courts”,— 
Led by Robert H. Anderson, Jackson- 
ville. 

The committee, composed of JUDGE 
WILLIAM HUNTER, of Tampa, John H. 
Carter, of Sarasota, and G, B. Knowles, 
of Bradenton, appointed at the 1927 
meeting, reported the proposed Consti- 
tution and By-laws for the Conference of 
Delegates of Local Bar Associations 
hereto attached, which was unanimously 
adopted by the meeting. 

A resolution was unanimously adopted 
providing for the appointment of a com- 
mittee of three, with G. P. Garrett, of 
Orlando, as Chairman, to propose an 
amendment to the Florida State Bar 
Association Constitution, providing for 
a committee from the State Bar Asso- 
ciation to co-operate with the American 
Law Institute in its work in the re- 
statement of the law. 

The Chair appointed the following 
committee under the above resolution: 
G. P. Garrett, Orlando, Chairman; 

Philip S. May, Jacksonville, and 

Thomas W. Bryant, Lakeland. 


The motion was duly carried provid- 
ing for the appointment of a committee 
of two to propose an amendment to 
the Florida State Bar Association Con- 
stitution providing for the recognition of 
this Conference Delegates from Local Bar 
Associations. President Sutton  ap- 
pointed W. I. Evans of Miami, and James 
Whitehurst of Brookville, to carry out 
the work of this committee. 


Upon the recommendation of Presi- 
dent John B. Sutton the Delegates 
unanimously went on record recommend- 
ing to the Florida State Bar Associa- 
tion that the matter heretofore contain- 
ed in the annual publication of the pro- 
ceedings of the State Bar Association be 
included in the issue or issues of the Law 


Journal immediately following the an- 
nual meeting and that the annual publi- 
cation of a separate report be not here- 
after published. 

The Convention of Delegates went on 
record as unanimously commending the 
publication committee of the Law Journal 
of the Florida State Bar Association and 
particularly its Chairman, John C. Coop- 
er, Jr., and recommending to the Con- 
vention of the State Bar Association 
that the Law Journal be continued with 
as nearly as possible the same policies 
and with the same editorial personnel. 

It was voted that the sense of the Bar 
Delegates was that the outstanding ac- 
complishment of the State Bar Associa- 
tion for many years was the creation and 
issuance of the Law Journal. 

The incoming President of the State 
Bar Association, and ex officio president 
of the Conference of Delegates, was 
authorized to appoint a committee of 
three to prepare the program for the 
1929 meeting of the Conference of Dele- 
gates. 

It was the unanimous recommendation 
of the Conference of Delegates that the 
proposed Constitution and By-laws to 
be voted upon at the April meeting of 
the Florida State Bar Association should 
be adopted by that Organization. 

It was voted that the papers read be- 
fore the Conference of Delegates be 
printed in the Law Journal, if space was 
available for that purpose. 

A Committee of three was authorized 
for the study of the question of judicial 
selection with particular reference to a 
Judicial Council to report at the next 
meeting of this Conference. 

Ed R. Bentley, of the Lakeland Bar, 
was re-elected Secretary of the Con- 
ference and directed to transmit to you 
the proceedings thereof. 

Respectfully submitted, 
ED R. BENTLEY, 
Secretary. 


Constitution and By-Laws 
of 
Cenference of Bar Association Delegates 

ARTICLE 1 Section 1. Purpose. 

The purpose of this Conference is to 
create a better understanding between 
the members of the Florida Bar and a 
freer exchange of ideas among the dele- 
gates to the meetings of the State Bar 
Association, to encourage and maintain 
proper standards of professional conduct 
and to co-operate with the Florida State 
Bar Association in its program and pur- 
poses. 

Section 2. Membership. The member- 
ship shall consist of delegates from the 
various Bar Associations of the State, 
to be selected as follows: 


Five delegates from the Florida State 
Bar Association; one delegate from each 
County and or Judicial Circuit Bar As- 
sociation and two delegates from each 
local Bar Association, provided that as- 
sociations having a membership greater 
than 50 shall have one additional dele- 
gate for every 25 additional members or 
fraction thereof. Delegates from local 
associations shall be chosen as the sev- 
eral associations may determine. The 
delegates from the State Association 
shall be appointed by the executive coun- 
cil at the time they fix the time and 
place for next annual meeting. 

Section 3. Officers. The President of 
the State Association shall be ex officio 
chairman of, and shall perform the sev- 
eral executive duties pertaining to this 
Conference, but a chairman pro tem may 
be elected by the delegates in case of 
the absence or disability of the Presi- 
dent of State Bar Association. The 
Conference shall elect a Secretary at the © 
Conference next after the annual asso- 
ciation meeting, who shall hold office 
until the corresponding meeting of the 
next association year, whose duties shall 
be those generally devolving upon that 
office, and who shall, in addition thereto, 
report the minutes of all proceedings to 
the Secretary of the State Association. 

Section 4. Meetings: The Conference 
shall hold not less than two meetings 
annually, at such times and places as 
the President may direct and call, pro- 
vided that one of said meetings shall 
be held the day next preceding the meet- 
ing of the State Association. 

Section 5. Conduct of Business. The 
Conference shall have no power to make 
any decision binding upon the associ- 
ation, but action approved by a majority 
of the Conference shall be reported to 
the Association for such action as said 
Association may deem proper. Proposi- 
tions discussed in and disapproved by 
the Conference shall, upon the majority 
vote of the Conference, be reported to 
the Association with a brief statement 
of the grounds urged and opposed. 


Section 6. The Conference may adopt 
further rules and regulations for its 
government, consistent with the Consti- 
tution and by-laws of this Association. 

Section 7. Call and Quorum. When the 
President shall issue a call for a meet- 
ing of this Conference with the purpose 
thereof and the time and place of the 
called meeting, notice thereof shall be 
transmitted by the Secretary of this 
Conference to the President of every lo- 
cal, county and judicial circuit Bar As- 
sociation in the State, and to the five 
delegates elected by the State Associa- 
tion at least ten days prior to the time 
set for the meeting. 
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The delegates present at said time 
and place shall constitute a quorum. 


REPORT OF COMMITTEE ON 
ADMISSIONS 
Lakeland, Florida, February 27th, 1928. 
HON. JOHN B. SUTTON, PRESIDENT 
STATE BAR ASSOCIATION. 

Your Committee on Admission of 
Members begs to submit herewith its 
annual Report. During the current year 
Seventy-three (73) new members have 
been approved and admitted up to Janu- 
ary 1st, 1928, as shown by the following 
list: 

Respectfully Submitted, 
THOMAS W. BRYANT, 
Chairman of Committee on Admission. 
NAME, ADDRESS 

Charles M. Williams, Sarasota, Fla. 

J. D. Lovett, 303 Tampa Theatre Bldg., 
Tampa, Florida. 

J. Leo Chapman, P. O. Box 2876 First 
American Bank Bldg., West Palm Beach, 
Fla. 

W. E. Cook, West Palm Beach, Fla. 

R. C. Chillingworth, 1101 Harvey Bldg. 
West Palm Beach, Florida. 

Lawrence T. McGee, Lake Worth, Fla. 

Charles D. Gould, Lake Worth, Fla. 

W. F. Finch, Lake Worth, Fla. 

M. S. McCracken, 912 Comeau Bldg., 
West Palm Beach, Florida. 

L. W. Arnett, 809 Huntington Bldg., 
Miami, Fla. 

Frank Sprigg Perry, 734 Seybold 
Bldg., Miami, Fla. 

John R. Parkinson, 148% South Beach 
St., Daytona Beach, Florida. 

Robert E. Nickles, Realty Bldg., Jack- 
sonville, Fla. 

Milton Pledger, Kissimmee, Fla. 

Dan Chappell, Huntington Bldg., 
Miami, Fla. 

E. L. Powe, 110 South Boulevard, De- 
land, Fla. 

Walter A. Dopson, MacClenny, Fla. 

Cecil A. Rountree, Fort Myers, Fla. 

Joel W. Massie, 210-211 Danara Ar- 
cade, West Palm Beach, Florida. 

James N. Fielding, clo Wideman & 
Wideman, West Palm Beach, Florida. 

John H. Wahl, Cocoa, Florida. 

Wm. B. Johnson, 907 Tampa Theatre 
Bldg., Tampa, Florida. 

Samuel Feinberg, 907 Tampa Theatre 
Bldg., Tampa, Florida. 

Morris E. White, 700 Tampa Theatre 
Bldg., Tampa, Florida. 

Geo. T. Shannon, 700 Tampa Theatre 
Bldg., Tampa, Florida. 

W. Marion Hendry, 702 Citizens Bank 
Bldg., Tampa, Florida. 

L. M. Turner, Petteway Bldg., Tampa, 
Florida. 

Paul E. Dixon, 804 Tampa Theatre 
Bldg., Tampa, Florida. 


Whitley P. McCoy, 700 Tampa Theatre 
Bldg., Tampa, Florida. 

H. C. Tillman, 700 Tampa Theatre 
Bldg., Tampa, Florida. 

M. F. Brown, 700 Tampa Theatre 
Bldg., Tampa, Florida. 

John Dickinson, West Palm Beach, Fla. 

Otho E. Falls, 604 Harvey Bldg., West 
Palm Beach, Florida. 

Harry G. Sabine, 1425% E. Broadway, 
Tampa, Florida. 

Miss Anna A. Krivitsky. 

P. R. Perry, 

Thomas L. Glenn, Jr. 

William R. Cade, Lakeland, Florida. 

Ira C. Hopper, Lakeland, Florida. 

Charles F. Blake, Tampa, Florida. 

Charles A. Bainum, St. Petersburg, 
Fla. 

Stanley M. Miller, St. Petersburg, Fla. 

H. R. Williams, St. Petersburg, Fla. 

W. F. Way, St. Petersburg, Fla. 

Joe A. Pearce, St. Petersburg, Fla. 

J. U. Bethel, St. Petersburg, Fla. 

Wm. B. Tippetts, St. Petersburg, Fla. 

C. V. McClurg, Lakeland, Florida. 

John R. Adams 

E. J. Smith, Jr. 

Charles J. Schuh, St. Petersburg, Fla. 

John C. Blocker, Jr., St. Petersburg, 
Fla. 

J. E. Dean, St. Petersburg, Fla. 

Frank M. Harris, St. Petersburg, Fla. 

McKinney Barton, St. Petersburg, Fla. 

Arthur R. Thompson, St. Petersburg, 
Fla. 

Luther C. Johnson, Bartow, Florida. 

E. A. Bosarge, Bartow, Florida. 

William P. Allen, Bartow, Florida. 

Alvin M. Sandler, Tampa, Florida. 

G. L. Reeves, P. O. Box 35, Tampa, Fla. 

G. H. Cornelius, Tampa, Florida. 

J. E. Cassells, Bank of Plant City 
Bldg., Plant City, Florida. 

L. S. Gaulden, 503 Citizens Bank Bldg., 
West Palm Beach, Florida. 

Harry R. Hewitt, West Coast Title 
Bldg., St. Petersburg, Florida. 

Harry N. Sandler, Tampa, Florida. 

Joseph H. Beal, Lakeland, Florida. 

John H. Boushall, 1st National Bank 
Bldg., Tampa, Florida. 

G. C. Martin, Brooksville, Florida. 

George P. Raney, III., 1203 Citizens 
Bank Bldg., Tampa, Florida. 

William C. McLean, Jr., Petteway 
Bldg., Tampa, Fla. 

W. Courtney King, 603 Wallace S. 
Bldg., Tampa, Florida. 

Marion Wannamaker, 1203 Citizens 
Bank Bldg., Tampa, Florida. 


REPORT OF COMMITTEE ON LEGAL 
EDUCATION 

February 18, 1928. 
Hon. Gov Hutchinson, Secretary 
Florida State Bar Association, 


Bisbee Building, 
Jacksonville, Florida. 
Dear Sir: 

I have your letter of the 17th instant, 
addressed to me as_ Chairman of the 
Legal Education Committee, requesting 
an early report from our Committee. 

I beg to advise that nothing has been 
referred to this Committee during the 
year for its action or attention, and, on 
behalf of the Committee, I so report. 

Yours very truly, 

P. L. GASKINS, 
Chairman of Committee on Legal 
Education. 


REPORT OF COMMITTEE ON ETHICS 
- Feb. 27, 1928. 


Hon. John B. Sutton, 

President Florida State Bar Association, 
Tampa, Florida. 

Dear Sir: 

As Chairman of the Committee on 
Ethics I beg to report that. no matters 
have come to the attention of this com- 
mittee for action of any kind during the 
year. 

Yours truly, 

CARY D. LANDIS, 
Chairman Committee on Ethics. 


REPORT OF THE COMMITTEE ON 

AMERICAN CITIZENSHIP OF THE 
FLORIDA STATE BAR ASSOCIATION 

Jacksonville, Fla. 
March 2, 1928. 
TO THE HONORABLE JOHN B. 
SUTTON, 
PRESIDENT OF THE FLORIDA 
STATE BAR ASSOCIATION: 

The American Bar Association, through 
its Committee on American Citizenship, 
for some years has been carrying on a 
splendid work in furtherance of its an- 
nounced policy “to re-establish the Con- 
stitution in the hearts and minds of the 
people.” 

This Committee through its activities 
has procured the passage of statutes in 
various states requiring the teaching of 
the Constitution in the public schools and 
has published from time to time pamph- 
lets covering its work, including a Hand 
Book on the Constitution, which to those 
interested will be found to be exceeding- 
ly instructive and a veritable store-house 
of useful information on the subject. The 
Committee has not been satisfied to make 
perfunctory reports, but it has become 
an active and militant organization and 
has gone so far as to actually see to it 
that the laws, the passage of which it has 
fostered, are being enforced. 

With this shining example before us, 
your Committee may well emulate the 
accomplishments of the Committee of the 
American Bar Association, but it can 
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scarce hope to attain the same results. 
It feels, however, that as a standing 
Committee of this Association it should 
be something more than a mere figure 
head and it pledges itself to the task of 
performing one of the most important 
duties of a citizen, viz.: the inculcating 
into the plastic mind of the youth a bet- 
ter understanding of the organic law 
and a fuller realization of its fundamen- 
tal principles. 

The fact that the Constitution requires 
“re-establishing” implies that the un- 
derstanding of it has been lost. This is 
not difficult to appreciate. In an age 
of commercialism where attacks have 
been made upon the Constitution from 
every quarter it is rather remarkable 
that any vestige of it remains and the 
fact that it does speaks well for the 
fabric out of which the instrument was 
woven. 

In 1925 the Legislature of Florida en- 
acted Chapter 10256. This requires that 
instruction shall be given in the essen- 
tials of the United States Constitution, 
including the study of and devotion to 
American institutions and ideals, in all 
high schools, colleges and universities, 
sustained or supported by public funds 
in this state. No student may receive a 
certificate of graduation without passing 
a satisfactory examination on the Con- 
stitution and satisfying the examining 
power of his or her loyalty thereto. Per- 
sons applying for certificates authorizing 
them to become teachers in the public 
schools are required by the Act to pass 
a satisfactory examination on the prin- 
ciples of the Constitution and to satis- 
fy the examining power of his or her 
loyalty thereto. The State Superintend- 
ent of Public Instruction is required to 
make arrangements for carrying out the 
provisions of the Act and to prescribe 
suitable texts adapted to the needs of 
the high schools, universities and col- 
leges. Failure on the part of any sup- 
erintendent, principal or teacher to car- 
ry out the provisions of the Act consti- 
tutes cause for his or her dismissal or 
removal. 

Your Committee has inquired into the 
enforcement of this Act and finds that 
it is very generally being enforced with 
desirable success. The State Superintend- 
ent of Public Instruction has rigidly en- 
forced that provision relative to the ex- 
amination of applicants for teachers’ 
certificates on the principles of the Con- 
stitution. Generally speaking, while the 
statute is still in its infancy, the results 
may be said to be gratifying. 

A statute of this nature may easily 
become a dead letter. Your Committee 
recommends that this Association and 
subsequent Committees thereof on Amer- 


ican Citizenship insist upon the strict- 
est enforcement of the Act. It recom- 
mends that the importance of it be call- 
ed to the attention of every local as- 
sociation and in counties where no local 
Association exists leading attorneys 
make it their business to see to it that 
the law is carried out to the letter. Your 
Committee recommends that a report be 
asked from the Superintendent of Pub- 
lic Instruction of every county in the 
state as to the manner in which the 
statute is being enforced in his county. 


Your Committee recommends the ap- 
propriation and donation by the Asso- 
ciation of the sum of Five Hundred 
Dollars ($500.00) annually to be expend- 
ed in the following manner: A contest 
shall be arranged for the preparation and 
submission of the best paper on the Con- 
stitution of the United States annually. 
Those eligible shall consist of the stu- 
dents of the University of Florida who 
have signified their intention of pursu- 
ing the law course in the University and 
who are doing the work in the Univer- 
sity preparatory to their matriculation 
in the Law College. The prize shall not 
be paid in cash to the winner but shall 
be paid to the proper officials of the 
University to be applied upon the win- 
ner’s expenses for board, lodging, tui- 
tion, etce., during his or her first year 
in the law school. The contest shall be 
held under the supervision of the Com- 
mittee on American Citizenship of the 
Florida State Bar Association, with the 
assistance and co-operation of the offici- 
als and teachers of the University, and 
a draft shall be drawn by the Treasurer 
of this Association payable to the Uni- 
versity for Five Hundred Dollars 
($500.00) in payment of the prize. The 
contest shall be held in the Spring of 
each year under such regulations as the 
Committee shall determine from time to 
time, in order to give the winner the op- 
portunity of taking advantage of the 
payment at the opening of the next suc- 
ceeding school year. 


Your Committee recommends that each 
member of the Association pay to the 
Treasurer annually the sum of One Dol- 
lar ($1.00) in addition to his dues for 
the creation of a separate fund out of 
which to pay such prize money, but the 
payment shall not be dependent upon the 
sufficiency of the fund and the Treasur- 
er shall be authorized to draw his war.. 
rant for the full amount on the general 
fund of the Association in the event the 
special fund is insufficient at any time 
to meet it. 


Interviewing the Treasurer, your Com- 
mittee has ascertained that the present 
financial condition of the Association will 


warrant the immediate inauguration of 
the plan. 

Your Committee further recommends 
that every local bar association in Flor- 
ida adopt a similar plan; that a copy of 
this report, if approved by the Asso- 
ciation, be sent to the President of each 
local association with the earnest request 
that such local associations offer a sub- 
stantial prize to the high school students 
of their respective localities, and that in 
cities and counties where no bar associ- 
ations exist the prominent attorneys be 
requested to offer similar prizes from 
their private funds. 

It is your Committee’s hope that the 
putting into effect of such a plan will 
awaken interest in this most important 
subject and will cause the realization of 
its importance to permeate throughout 
the State to the end that the youth will 
grow into manhood and womanhood with 
a full and complete knowledge and un- 
derstanding of those great principles of 
liberty upon which this Government was 
founded and so be enabled to successfully 
fight off the attacks being made upon 
our Constitution. 

Your Committee recommends that the 
Committees on American Citizenship of 
this Association in the future commit 
themselves to a more active program and 
give evidences to the Association from 
time to time of the needs of their ex- 
istence and their usefulness in re-estab- 
lishing the Constitution in the hearts and 
minds of the people. 

Respectfully submitted, 

Robert H. Anderson, Chairman. 
Fred Botts. 
James R. Bussey. 
Don Register. 
E. D. Treadwell. 
Committee on American Citizenship. 


REPORT OF COMMITTEE ON 
CRIMINAL COURTS AND 
PROCEDURE 

Hon. John B. Sutton, President, 
The Florida State Bar Association, 
Tampa, Florida. 
Dear Sir: 
Your Committee on Criminal Courts 
and Procedure, consisting of: 
John P. Stokes, Chairman 
P. O. Knight 
J. Henry Taylor 
S. L. Holland 
A. S. Crews 
Fred H. Davis 
J. B. Gaines 
M. D. Carmichael 
M. L. Mershon 
respectfully beg leave to present their 
report. 
Impressed by the prevalence of crime 
throughout the country, and in Florida 
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in particular, your Committee have tak- 
en into consideration means for facili- 
tating the trial of criminal cases on their 
merits with the view of modernizing 
criminal procedure in Florida, in the hope 
that we might, in a small way, contribute 
our efforts to the improvement of con- 
ditions. 


We believe the great number of rules 
for governing human conduct, which is 
the product of twenty thousand national 
and six hundred thousand state enact- 
ments, as well as common law principles 
evidenced by tens of thousands of judi- 
cial precedents, text-books and com- 
mentaries, to say nothing of numberless 
municipal ordinances and departmental 
regulations, operating upon a large, mix- 
ed and wealthy population, unavoidably 
result in much crime, and that, whatever 
faults might exist in procedure in the 
courts is but a small contributive cause 
to prevailing conditions. An hundred and 
twenty million people restrained by law 
in so many of their activities, with so 
much incentive to crime, is bound to re- 
sult in law infractions, and we do not 
believe any system of procedure, how- 
ever simplified and expeditious, could 
be depended upon to eliminate crime to 
any marked extent. 


As no river can rise higher than its 
source, so it is that no system of 
jurisprudence can rise higher than the 
sentiment of the people who live under 
the law and are responsible for the 
selection iof legislators, judges and 
prosecuting attorneys, and we believe 
that the root of the evil lies fundament- 
ally in the attitude of the public to- 
wards the law and the courts. An arous- 
ed public sentiment that will insist upon 
detection, prosecution, conviction and 
punishment of real malefactors, and the 
allowance to the people of the largest 
scope of liberty consistent with the pub- 
lie good and personal security freed of 
petty regulations in respect to private 
conduct, is the hope of enlightened peo- 
ple who love the principles upon which 
our government was founded and who 
appreciate the realities of life. 

Whenever there shall be developed in 
this country a_ sentiment for law ob- 
servance and law enforcement, we shall 
find upon juries men of intelligence, sub- 
stance and patriotism, and we shall also 
find that persons will be chosen for the 
legislature, for judgeships, and for pros- 
ecuting attorneyships because of their 
ability, experience and character, and 
the results will speak for themselves. 

That our system of administrating 
criminal law is faulty, and that some 
guilty persons escape by reason of such 
defects, is admitted; that this condition 


is a contributing cause to the preval- 
ence of crime may be assumed. 

The Legislature of Florida, at the 1927 
Session, enacted certain legislation that 
has for its object the simplification and 
expedition of causes on their merits. For 
example, we now have an act patterned 
after the Baumes Law in the State of 
New York, under which recidivists are 
severly punished on second or subse- 
quent convictions of crime. Fourth of- 
fenders must be given a life sentence; 
second offenders not less than the long- 
est, nor more than twice the longest 
term prescribed for the first offense. 
Robbery while armed with a dangerous 
weapon, with intent, if resisted, to kill 
or maim the person robbed, may be 
punished by imprisonment for a term of 
years, or for life, in the discretion of 
the court. The state has been given as 
many peremptory challenges to propos- 
ed jurors as defendants, when there are 
two or more defendants. To expedite the 
disposition of criminal cases, and to 
avoid the delay that is incident to con- 
gested dockets in criminal courts of rec- 
ord, courts of crimes have been provid- 
ed for in the larger counties. The crime 
of arson has been defined anew. Pug- 
ilistic exhibitions, heretofore conducted 
in open defiance of law by common con- 
sent, have been legalized under well de- 
fined limitations. Authority has _ been 
conferred upon the State Road Depart- 
ment to post dangerous railroad cross- 
ings outside incorporated cities and 
towns, and motorists are required to 
stop before going upon such crossings. 
Provision has been made for the ap- 
pointment of three special Assistant At- 
torneys General to supplement the State’s 
regular force of prosecuting attorneys. 
Appeals and writs of error have been 
made amendable, and no writ of error 
or appeal may be dismissed for want of 
proper parties, if the judgment or de- 
cree to be reviewed is fairly described, 
and abbreviations may be employed in 
describing the parties to appellate pro- 
ceedings. The appellate court is requir- 
ed to review proceedings without regard 
to whether the proceedings to be review- 
ed are evidenced by a bill of exceptions 
or by the record proper. 

Your Committee have considered a 
number of suggestions for the improve- 
ment of procedure in the criminal courts 
of this State. In some instances, we con- 
sidered drafts of proposed bills, but, 
inasmuch as this Committee will come 
to an end before the next session of 
the Legislature, we have thought it 
preferable to submit to you, in a general 
way, the suggestions which have been 
concurred in by a majority of the Com- 
mittee. If it be deemed wise, a special 


committee might be appointed to draft 
definite measures embodying such sug- 
gestions as might find favor with the 
Association, for presentation by the 
newly appointed Committee to the Leg- 
islature at the next session. Unless a 
committee be appointed to urge the en- 
actment of proposed measures, it would 
be useless to draft bills, and the new 
committee, if one be appointed, should 
draft the measures which they are to 
advocate. 

A majority of your Committee are of 
the opinion that measures embodying 
the following suggestions would result 
in the simplification and expedition of 
procedure in the criminal courts of this 
State, and would make it more difficult 
for the guilty to escape, and not unneces- 
sarily hazard the life or liberty of in- 
nocent persons. 

(1) Define what shall be considered 
the institution of a criminal prosecution 
within the meaning of our statute of 
limitation. A majority of your Commit- 
tee think that the return of an indict- 
metn, the filing of an information, or the 
making of an affidavit of complaint be- 
fore a justice of the peace or a county 
judge should be considered the institu- 
tion of a prosecution; and if a prosecu- 
tion once instituted be abated, or the 
indictment, information or affidavit be 
quashed, or be lost, mislaid or destroy- 
ed, a new indictment, information or af- 
fidavit for the act of omission previous- 
ly prosecuted, should be considered a 
continuation of the original prosecution 
and within the period fixed by the statute 
of limitation. 

The purpose of this suggestion is to 
prevent the escape of guilty persons be- 
cause of some defect or insufficiency in 
an indictment, information or affidavit 
presented in time, but subsequently abat- 
ed or quashed; and to prevent the escape 
of guilty persons because an indictment, 
information or affidavit of complaint 
might be lost, mislaid or destroyed; and 
to prevent advantage being taken by 
technical defense of variance, such as 
in cases where the indictment charges 
larceny when it should charge embez- 
zlement, and by other technical defenses 
of this kind. 

(2) Prescribe simple forms of indict- 
ments, informations, and affidavits of 
complaint; provide for the amendment 
of the same in matters of substance and 
form, as far as permitted by the consti- 
tution of this State, and allow the pre- 
siding judge to grant or withhold leave 
to make such amendments, and to grant 
the accused such delay following the fil- 


ing of such amendment as would seem 
just. 


This has been done in many states,’ 
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notably in Alabama, California and 
Michigan. 


(3) Consolidate all statutes relating 
to larceny and embezzlement into one 
statute, and by the new statute define 
the crime of theft, which would abolish 
all distinction between larceny and em- 
bezzlement; and provide that ownership 
of property stolen might be laid in any 
person interested in the property, or in 
the name by which any unincorporated 
organization is commonly known. 


This has been done in California. 


(4) Permit writs of error by the State 
in all cases in which an indictment, infor- 
mation or affidavit or complaint are 
quashed, or the act of the Legislature 
under which the prosecution is instituted 
is held to be unconstitutional, or when 
judgment is arrested or plea of former 
jeopardy is sustained; provided, that no 
person shall be subject to be twice put in 
jeopardy for the same offense, and that 
there shall not be a review by the State 
in any case in which the accused has been 
acquitted by the verdict of a jury, and 
allow the accused to be on his own bail, 
without sureties, pending a writ of error 
by the State. 


This is the law in the Federal Courts, 
and in a number of the States. 


(5) Provide that in every criminal 
case when bail is furnished by personal 
sureties, in an amount in excess of 
$500.00, that the sureties be required to 
describe the real estate owned by them, 
and make affidavit that it is in the State 
of Florida, that it is not encumbered, or 
if encumbered, to describe the encumb- 
rance, and state the value of the real 
estate; require the officer who approves 
the bond to determine whether the sure- 
ties are worth the amount of the bond, 
and if he finds them to be worth such an 
amount, to make an order to that effect; 
provide for the recordation in the office 
of the Clerk of the Circuit Court of a 
notice that the bond has been given, 
giving the names of the sureties and the 
property described in the affidavit of 
the sureties, and such other description 
of the bond as shall be deemed necessary, 
and provide that the recordation of such 
notice shall operate as a lien on the prop- 
erty described in the affidavit of the 
sureties; recite in the bond an agreement 
by the sureties that if the principal shall 
default in the performance of the terms 
of the bond, and the default is noted on 
the bond by the Judge, the bond may be 
filed with the Clerk of the Circuit Court, 
and judgment entered for the State, and 
execution issue upon such judgment, and 
saving to the sureties the right by affi- 
davit and motion to stay the execution to 
have reviewed before the Circuit Judge 


any defense which the sureties might 
have to payment of the bond. 

This is the law in Michigan. It is be- 
lieved a similar law in Florida would 
discourage the giving of “straw bonds”. 

(6) Provide that no person otherwise 
eligible for jury service shall be disquali- 
fied because he has read newspaper ac- 
counts of the crime, or has otherwise 
heard the crime discussed, if the propos- 
ed juror does not have a fixed opinion 
as to the guilt or innocence of the ac- 
cused, and the presiding judge is of the 
opinion that the juror is impartial, in- 
telligent and disinterested. 

This suggestion is, in substance, the 
existing law in this State, but it is be- 
lieved a clear and definite statement of 
the rule in a statute would improve the 
situation. 

Some of the members of the Commit- 
tee would recommend measures embody- 
ing the following suggestions: 

(a) Provide for the trial of the de- 
fense of insanity, when set up by the 
accused, separate from the trial of the 
accused’s guilt or innocence of the act 
constituting the crime charged. The 
thought would be to try the accused for 
the crime charged, without regard to 
his mental condition, and if he be found 
guilty, that the question of his sanity 
vel non should be tried either by another 
jury or by the judge without a jury in 
which the inquiry would be limited to 
sanity vel non. 

This is the law in California. It is be- 
lieved that the question of whether the 
accused committed the act charged 
should not be tried with the issue as to 
his sanity. 

(b) Provide for review, by the Su- 
preme Court, of the penalty imposed, as 
well as errors of law or fact committed 
by the trial court. 

It is believed that the Supreme Court 
should have the right to say whether the 
penalty is too light or too heavy, if the 
case is taken up on errors of law. 

(c) Provide for the selection of jurors 
by putting into a receptacle the names 
of veniremen and the drawing out by the 
judge of the names of the persons to sit 
on the jury. 

This rule is in vogue in the Federal 
Courts, and it is believed to have a 
tendency to discourage jury packing. 

(d) Provide that writs of error in 
criminal cases shall be made returnable 
not more than sixty days from the date 
the writ of error is sued out, and pro- 
vide that the plaintiff in error shall file 
his brief at the time he files the trans- 
cript of record, and vest the Supreme 
Court with discretion to extend the time 
for filing the record and brief for good 
cause shown, 


Respectfully submitted, 
JOHN P. STOKES, 
Chairman. 


REPORT OF COMMITTEE ON 
JUDICIAL SELECTION | 
March 23, 1928. 
Gov Hutchinson, Esquire, 
Atlantic National Bank Building, 
Jacksonville, Florida. 
Dear Sir: 

Replying to your favor of the 21st in- 
stant, requesting a report from me as 
Chairman of the Committee on Judicial 
Selection, of the State Bar Association, 
will say: 

I have nothing to report, as no action 
has been taken by this Committee since 
its appointment. This Committee was 
authorized by the Association upon the 
solicitation of a like committee of the 
American Bar Association. So far as I 
am advised, there has been no occasion 
for Committee to take any action since 
the last meeting of the Association. 

Yours very truly, 
E. P. AXTELL. 


REPORT OF COMMITTEE ON 
UNIFORM STATE LAWS 
March 26, 1928. 

Hon. Gov Hutchinson, 
Atlantic National Bank Building, 
Jacksonville, Florida. 
Dear Mr. Hutchinson: 

Answering your favor of the 21st in- 
stant, beg to say that the committee on 
uniform state laws has had no meeting 
and will, so far as I know, have no report 
to make at the forthcoming session of 
our state association. 

If I understand correctly, the functions 
of this committee relate only to the mat- 
ter of uniform laws as between the sev- 
eral states, and since our Legislature 
does not meet until after the next meet- 
ing of the association, it has seemed to 
me that this committee could render no 
useful service, at least not sufficient to 
justify the expense of a committee meet- 
ing. About all a committee on uniform 
state laws can do is to review and ap- 
prove or disapprove laws of that nature 
recommended by our American Bar As- 


sociation, and reports of that character 


are valuable only preceding each ses- 
sion of the Legislature, as I view it. 
Very truly yours, 
O. K. REAVES. 


Report of Law Journal Publication 
Committee. 


March 29, 1928. 
Hon. John B. Sutton, 
President, Florida State Bar Association, 
Tampa, Florida, 
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Dear Sir:— eee 7.83 That the Constitutional provisions in 

Pursuant to the action of the State Florida touching the subject, or necessary 

Bar Association at the annual meeting $2,152.96 to be considered in determining its 
in 1927 in Jacksonville, and pursuant to poe ee status, are as follows: ° 

the subsequent action of the Executive Balance in Bank Art. III, Sec. 20. “The legislature shall 

Council of the Association, this com- April 1st, 1928 $346.56 not pass special or local laws in any of 


mittee was charged with the duty of 
publishing a Law Journal for the Florida 
State Bar Association. 

Eight (8) issues of this Journal have 
been published and the ninth or April 
issue is now in the press. The Executive 
Council appropriated from the funds of 
the Association the sum of Two Hun- 
dred Dollars ($200.00) per month to be 
used in the publication of the Journal 
and authorized the committee to make 
such suitable arrangements as the com- 
mittee might determine for the publica- 
tion. The Committee, through its Chair- 
man made a contract with Mr. H. W. 
Schaefer of Jacksonville, Florida, to act 
as business manager of the Journal and 
print and publish the same. The terms 
of this contract in substance provide for 
the publication of the Journal by Mr. 
Schaefer and the payment to Mr. Schae- 
fer of Two Hundred Dollars ($200.00) 
per month, plus one-half of the amount 
received from advertising in the Jour- 
nal, the other one-half of the receipts 
from advertising being received by the 
Journal. 

The financial statement of your com- 
mittee for the publication of the first 
nine issues (including the April issue not 
yet in the mails but publication of which 
has already been paid and contracted 
for) is as follows: 

Financial Statement of Publication 
Committee—Publication of Law Journal 
August 1927, April 1928, Incl. 

RECEIPTS: 
From Florida State 

Bar’ Association $1,800.00 
From Advertising 629.52 
From Subscriptions 

and sale of extra 

copies of Journal 69.00 


$2,498.52 
DISBURSEMENTS: 

To H. W. Schaefer, 
minimum agreed 
price publication for 
9 issues 

To H. W. Schaefer 
for one-half gross 
receipts from adver- 
314.76 

To Dowling & Pattison 
reporting Judge Call’s 


$1,800.00 


memorial services 25.00 
To H. W. Schaefer— 
4.37 


To Miscellaneous tele- 
grams and telephone 


An analysis of the foregoing state- 
ment will indicate that the Journal has 
been published by your committee at an 
average approximate cost to the Asso- 
ciation of $160.00 per month. Now that 
the Journal is well established, it is ex- 
pected that the volume of advertising 
hereafter will very greatly increase and 
this should further and continuously re- 
duce the net cost. However, your com- 
mittee respectfully calls to your atten- 
tion the fact that the Journal has been 
published this year without any allow- 
ance being made for clerical or other 
assistance to the Editor. This is a mat- 
ter that should have the consideration of 
the next Executive Council. 

The Chairman of this Committee has 
acted as Editor of the Journal during 
the past year and has given to this work 
such time and clerical assistance as seem- 
ed necessary. The work is, however, 
growing continuously and your commit- 
tee feels that it should be put on a per- 
manent business basis. So far as the 
work of the committee is concerned the 
issues of the Law Journal heretofore 
published speak for themselves. 

It has been the effort of your com- 
mittee to make this publication as use- 
ful as possible to the entire bar, and 
the bar has, in turn, given to your com- 
mittee gratifying support. The Journal 
has apparently taken its place as a per- 
manent institution. It can be maintain- 
ed, however, only with the continued sup- 
port of the bar. To that end your com- 
mittee urges that members of the asso- 
ciation should from time to time give to 
the Editor any suggestions which seem 
to be helpful in improving the publica- 
tion and send to the Journal articles on 
matters of general local interest or news 
notes of the activities of the several local 
bar associations or any other matter 
which should be of particular interest 
to the lawyers in Florida. 

Law Journal Publication Committee, 

JOHN C. COOPER, Jr. 
Chairman. 


HONORABLE JOHN B. SUTTON, 
PRESIDENT FLORIDA STATE BAR 
ASSOCIATION: 

Your Committee appointed to investi- 
gate the Rule Making Power of the 
Courts in the State of Florida and re- 
port the same to this meeting of the As- 
sociation, together with its recommenda- 
tions, begs leave to report: 


the following enumerated cases: . . regu- 
lating the practice of courts of justice, 
except municipal courts.” 

Sec. 21. “In all cases enumerated in the 
preceding section all laws shall be gen- 
eral and of uniform operation throughout 
the State, and in all cases not enumerat- 
ed or excepted in that section, the legis- 
lature may pass special or local laws.” 

Art. V, See. 4. “The majority of the 
Justices of the Supreme Court shall con- 
stitute a quorum for the transaction of 
all business. But when there shall be six 
justices of the Supreme Court, the Court 
may hear and determine cases and exer- 
cise any of its powers, when sitting either 
in a body or in two divisions, under such 
regulations as may be prescribed by law 
or by the rules of such Court not incon- 
sistent therewith.” 

Section 2955 of the Revised General 
Statutes of 1920 provides: 

“The Supreme Court shall have the 
following powers, and action taken by it 
thereunder shall have the force of law 
until provided by the Legislature, to-wit: 

1. To make, ete, rules of practice. 

To make, amend, annul or modify rules 
of practice or pleadings of the supreme 
court or any other court, as it may see 
fit, not inconsistent with law. 

2. To make, etc. rules relating to pro- 
cess. 

To make rules for the issuing and re- 
turn of process in all courts not incon- 
sistent with law. . 

3. To regulate entry of judgment. 

To regulate the manner in which judg- 
ments may be entered in all courts, such 
regulations to be not inconsistent with 
law. 

4. To make and prescribe forms. 

To make and prescribe such new or 
altered forms of practice, pleadings and 
proceedings for all courts of the State 
as it may think necessary. 

The above quoted provision of statutes 
has been on the books of this state in 
one form or another for many years. 

In the case of State Ex Rel Ross v. 
Call, Judge, 39 Fla. 504, 22 Sou. 748, de- 
cided in 1897, it is said: 

“In this connection it may be interest- 
ing to note that from the earliest period 
in the history of this state the power 
to make rules for inferior courts has been 
conferred on our appellate courts. By 
Section 12, Act Dec. 18, 1824, it was 
provided that the ‘court of appeals shall 
have power and it shall be its duty to 
make all necessary rules for the regula- 
tion of the practice of the said superior 
courts, as well as for the said court of 
appeals, which said rules so made shall 
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be submitted to the legislative council at 
the session thereof next after the mak- 
ing of such rules, and the said rules, if 
approved of by the said legislative coun- 
cil, shall after such approval have the 
force, effect and authority of laws.’ Sec- 
tion 12, Act Nov. 12, 1828, gave similar 
power to make rules, not only for su- 
perior courts, but for the county courts 
as well. Section 12, Act February 10, 
1832, provided ‘that said court of appeals 
shall have power and it shall be its duty 
to make all necessary rules for the regu- 
lation of the superior courts, as well as 
for the court of appeals.’ The rules 
adopted under the authority of this act 
were published with Acts 1843, p. 83 et 
seq. Act July 25, 1845, organizing the 
supreme court after our admission into 
the Union as a state, by section 3 pro- 
vided ‘that the rules of said court of ap- 
peals and of said superior courts hereto- 
fore formed and adopted said court of 
appeals according to law, shall be held 
and deemed to be in full force, and to 
apply to said supreme court and said 
circuit courts, till altered and annulled 
by said supreme court as hereinafter 
provided’; and by section 5 it was pro- 
vided that at a term of the supreme court 
commencing on the first Monday of Janu- 
ary, 1846, ‘the said court make and adopt 
rules for the regulation of the practice in 
all cases before it and before said circuit 
courts, which shall be published by the 
attorney general as the laws are publish- 
ed and be submitted to the general as- 
sembly at its next session, and shall be 
in full force till annuiled and altered.’ 
The rules made under this authority were 
published with Acts 1846, and, with the 
exception of two, were approved by Act 
January 6, 1847, which, among other 
things, provided, by section 1, that ‘the 
supreme court of this state shall have 
power to abolish, alter or amend, or add 
to the rules adopted at the last session of 
said court, for the regulation of the prac- 
tice of the circuit courts of this state, 
whenever to said supreme court it may 
seem expedient and proper.” 


In considering the question involved, 
it is necessary to bear in mind some im- 
portant distinctions. In the first place, 
substantive rights must be clearly dis- 
associated from remedial ones. 


The proposal, we apprehend, does not 
contemplate investing the courts with 
any power to deal with the former, that 
being very clearly a legislative function. 
The dividing line between the two is 
probably not well defined. For instance, 
such questions as limitations of actions, 
though at first blush apparently remedial 
rather than substantive, must be so 
classified, because it is for the legisla- 
ture rather than the courts to determine 
what period of time elapsed will rob a 
citizen of his rights to litigate his causes. 
And it is just as important that the court 
shall not encroach upon the province of 
the legislature as that the legislature 
shall not invade the domain of the 
courts. 


A clear distinction must always be 
drawn between rules which pertain to 
remedial law through the medium of 


which substantive rights are brought to 
an issue and presented to the courts and 
rules which pertain to the convenience 
or internal proceedings of ithe court 
itself. It seems to have been the view 
of the court in State vs. Call supra, that 
the legislature has the right to prescribe 
rules of pleading and practice which are 
necessary or beneficial in the administra- 
tion of remedial law as distinguished 
from rules which are merely convenient 
for the internal operation of the court 
in the discharge of its duties and the dis- 
patch of matters before it. 

It was said in that case that it was 
contemplated by the Constitution that 
the legislature would regulate the prac- 
tice of the courts of justice, and it was 
therefore provided by Sec. 20, Art. III 
of the Constitution of 1885, above quoted, 
among other things, that “the legislature 
shall not pass special or local laws in 
any of the following enumerated cases 

. . regulating the practice of courts of 
justice, except municipal courts”. This 
seems to be the irresistible inference from 
a proper construction of the quoted Con- 
stitutional provision and that it was in- 
tended thereby that the legislature should 
regulate the practice of courts of justice. 


Under the classification of “Rules of 
Practice” which the Constitution contem- 
plates being prescribed by the legisla- 
ture would seem to fall those defining is- 
sues, relating to process, and the entry of 
judgments, etc. While those rules con- 
venient for the internal operation of the 
court in its discharge of its duties would 
include rules pertaining to oral argu- 
ments, number and style of transcript, 
briefs, etc. Very clearly no statute may 
substantially impair the constitutional 
power of the court to prescribe such rules 
for its internal operation nor practically 
defeat their exercise. Bryan v. State, 
114 Sou. 773; Spafford v. Brevard Coun- 
ty (on re-hearing), 110 Sou. 451. 

The Supreme Court of Florida has 
recognized from time to time the power 
of the legislature to prescribe rules of 
practice which do not infringe upon its 
own Constitutional rights to regulate 
its internal operation, and the legisla- 
ture has conferred upon the Supreme 
Court certain powers as above enumer- 
ated in Section 2955, but in each instance, 
except with reference to making and pre- 
scribing new or altered forms of prac- 
tice, pleadings and proceedings, for all 
courts of the state, with the reservation 
that such rules may not be inconsistent 
with law. Im short, the legislature has 
taken ample care to insist upon its para- 
mount authority in the matter, and the 
court, as we have said, has recognized it. 

As far back as 1884 the Supreme Court 
in the case of Blanchard v. Raines, 20 


Fla. 467, held that the forms of admin- 
istering justice and the power of the 
courts are subjects of legislative control. 


And even in equity causes the court 
has inferentially recognized that the ul- 
timate repository of the power was in 
the law making body. 


Snell v. Richardson, 67 Fla. 386, 65 
Sou. 592, was an equity suit. The con- 
tention was there made that the Supreme 
Court of Florida was not authorized or 
empowered to adopt rule No. 89 relating 
to deficiency decrees. The Court held 
that it did have the power to adopt the 
rule “under the authority as conferred”, 
viz. a quoted section of the statute. 


The same principle has been adhered 
to in this state in the following cases: 


Morgan v. Eaton, 59 Fla. 557, 51 Sou. 
814, 

Seaboard Air Line Ry. Co. v. Hess, 73 
Fla. 494, 74 Sou. 500. 


Holder Turpentine Co. v. M. C. Kiser 
Co. 68 Fla. 312, 67 Sou. 85, 


We believe therefore that it may be 
fairly inferred: 


1. That the proposal does not contemp- 
late investing the courts with any pow- 
er to make rules to deal with substan- 
tive rights. 


2. That the Supreme Court of Florida 
has the inherent power to make rules 
for its internal operation and that such 
power may not be taken away or sub- 
stantially impaired by act of the Legis- 
lature. 

3. That excepting rules relating to the 
internal operation of the Court the Legis- 
lature in Florida by proper interpreta- 
tion of the Constitution has the power 
to regulate the practice of courts of 
justice in this state, subject to the quali- 
fication that it must not be done by 
special or local law, but by a general 


one of uniform operation throughout the 
state. 


4. That investing the courts in this 
state with the power to make rules per- 
taining to remedial law through the 
medium of which substantive rights are 
brought to an issue and presented to the 
courts, would necessitate a Constitu- 
tional amendment. As to whether this 
course is expedient, much may be said 
pro and con. 


Although Your Committee may have 
been empowered to make recommenda- 
tions in the premises, in view of its find- 
ings it does not deem it expedient to do 
so. Changes in our organic law of so 
radical a nature are not to be lightly con- 
sidered. In such circumstances, the Com- 
mittee prefers to submit the matter to 
the Association for appropriate action 
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after thorough discussion and most de- 
liberate consideration. 
Respectfully, 
LOUIE W. STRUM, 
Chairman. 


April 4th, 1928. 
Hon. Jno. B. Sutton 
Tampa, Fla. 
Dear Mr. Sutton:- 

Yours of the 31st ultimo reached me 
to-day I have been out of town for a 
couple of days. 

I was unable to get a meeting of a 
quorum of the special legislative com- 
mittee appointed by you before the ad- 
journment of the 1927 Legislature. How- 
ever, Mr. R. A. Henderson, Jr., and Mr. 
J. C. Cooper, Jr., met with me in Jack- 
sonville informally during the latter 
part of the session and together we pre- 
pared several bills for introduction in the 
Legislature as follows: 

1. A bill to amend Section 2609, R. 
G. S., relating to service of process by 
publication on domestic and foreign 
corporations, etc. 

2. A bill to amend Section 3111, R. G. 
S., relating to constructive service of 
process in chancery cases. 

3. A bill to amend Section 2604, R. G. 
S., relating to service of process on pri- 
vate corporations. 


The members of the Committee pres- 
ent and acting devoted some time to the 
consideration and discussion of the form 
of these proposed measures. As usual 
in such cases, we found that many un- 
expected difficulties arose as we pro- 
ceeded. The members of the Committee 
present also determined that it would 
be advisable to prepare an amendment 
to the General Corporation Act of 1925 
(Chapter 10096) requiring every cor- 
poration to state in its articles of in- 
corporation the name of its Florida 
agent for the service of process. 


It was believed advisable to follow the 
Delaware statute in this respect. We 
came to the conclusion that if the Gener- 
al Corporation Act were amended in this 
respect it would afford permanent and 
increasingly effective relief in the future. 
It was, nevertheless, necessary, in our 
judgment, to modify Sections 2604, 
2609 and 3111, R. G. S., in some form 
similar to the bills which we prepared. 
The bills which we prepared were sent 
to several members of the Legislature 
with request from our committee that 
they be introduced. 


Unfortunately, it was so late in the 
session that it turned out to be impos- 
sible to get the three bills which we 
drew considered or acted upon by the 
Legislature. As a result, none of the bills 
in question was passed. 


Personally, at the request of Mr. 
Cooper and Mr. Henderson, I undertook 
the preparation of the bill amending the 
General Corporation Act, as above sug- 
gested, but before I could complete my 
draft the closing days of the Legislature 
arrived and it was clearly impossible 
to secure the enactment of any new leg- 
islation of this character. 

The result is that our committee was 
unable to secure any affirmative action 
by the Legislature in connection with 
such bills as we drafted. A copy of each 
of the three bills amending Sections 
2906, 2909 and 31 11, R. G. S., is here- 
with enclosed. 

In justice to the members of the com- 
mittee other than Mr. Henderson, Mr. 
Cooper and myself, it should be ex- 
plained that these bills have not been 
placed before them for consideration or 
action. 

I have been intending to ask the com- 
mittee to meet at a convenient time and 
place during the past six weeks or two 
months for consideration of these and 
other proposed measures of the same 
general nature, but on account of a pro- 
longed attack of influenza I have been 
unable to do much, and the fact is I have 
felt so much indisposed that I have not 
been able to attend a meeting of the 
committee. 

In connection with our work on this 
subject we have gathered together many 
bills which were introduced in the last 
Legislature and have extensive memor- 
anda on the subject, all of which are 
available to any representative or com- 
mittee of the Association who may un- 
dertake to handle matters of this kind 
before the next Legislature. 

I deeply regret that I cannot attend 
the meeting of the Association in Tampa, 
but I hope you will accept my best wishes 
and personal regards. 


Sincerely yours, E. J. L’ENGLE. 


A BILL 
To be Entitled: 

AN ACT to Amend Section 2604, Re- 
vised General Statutes of Florida, Re- 
lating to Service of Process on Private 
Corporations. 

BE IT ENACTED BY THE LEGIS- 
LATURE OF FLORIDA: 

Section 1. That Section 2604, Revised 
General Statutes of the State of Florida, 
relating to the service of process on pri- 
vate corporations be and the same is 
hereby amended so that said Section as 
amended shall read as follows: 

“Section 2604. Service of Process on 
Private Corporations: Process against 
any corporation, domestic or foreign, 
may be served: 


1. Upon the President or Vice-Presi- 


dent or other head of the corporation or 
upon the Resident Business Agent ap- 
pointed by said corporation to receive 
service of process and designated as such 
by the Articles of Incorporation, Certi- 
ficate or other appointment of such cor- 
poration filed with or as shown by the 
records of the Secretary of the State of 
Florida pursuant to any existing or fu- 
ture law of said State. In the absence 
of such President, Vice-President or 
other head officer or of such Resident 
Business Agent: 

2. Upon the Cashier or Treasurer or 
Secreary or General Manager; or in the 
absence of all of the above: 

3. Upon any Director of the Com- 
pany; or in the absence of all of the 
above: 

4. Upon any officer or business agent 
resident in the State of Florida. 

5. If a foreign corporation shall have 
none of the foregoing officers or agents 
in the County in which the action shall 
be pending, service may be made upon 
any agent transacting business for it 
in the State of Florida”. 

Section 2. This Act shall take effect 
immediately upon its becoming a law. 


A BILL 
To be Entitled: 

AN ACT to Amend Section 3111 of the 
Revised General Statutes of the State 
of Florida Relating to Constructive Ser- 
vice of Process in Chancery Cases. 

BE IT ENACTED BY THE LEGIS- 
LATURE OF THE STATE OF FLOR- 
IDA: 

Section 1. That Section 3111 of the 
Revised General Statutes of the State 
of Florida relating to the constructive 
service of process in chancery cases shall 
be and the same is hereby amended so 
that said Section as amended shall read 
as follows: 

“Section 311 (1866). Constructive Ser- 
vice: 

(1) Obtaining Order for Publication: 
Whenever the complainant, his agent or 
attorney, shall state in a sworn bill or 
affidavit, duly filed, the belief of the 
affiant (a) that the defendant is a resi- 
dent of a State or Country other than the 
State of Florida, specifying as particu- 
larly as may be known to affiant such 
residence; or (b) that the residence of 
the defendant is unknown; or (c) that 
the defendant, if a resident, has been ab- 
sent for more than sixty days next pre- 
ceding the application for the order of 
publication; or (d) that the defendant 
conceals himself so that process cannot 
be served upon him; or (e) if the de- 
fendant be a corporation, that it was 
organized and exists under the laws and 


has its principal office in another State’ 
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or a foreign Country, specifying as par- 
ticularly as may be known to the affiant 
the location and address of the principal 
office of such corporation; or (f) that 
the officers and agents of any such for- 
eign or domestic corporation defendant 
conceal themselves so that process can- 
not be served upon such corporation; or 
(g) that the officers and agents of any 
such foreign or domestic corporation de- 
fendant, if any there be in the State of 
Florida, are unknown to affiant; and 
shall further state in such sworn bill or 
affidavit, duly filed, to the best of the 
knowledge, information or belief of the 
affiant, that there is no person in the 
State of Florida the service of a subpoena 
or summons in chancery upon whom 
would bind such defendant, and that the 
defendant (if a natural person) is over 
or under the age of twenty-one years or 
that his age is unknown, then the Judge 
or Clerk of the Court in which such bill 
shall have been filed shall make an 
order against the defendant requiring 
such defendant to appear to the bill of 
complaint upon a day to be fixed by the 
order not less than thirty or more than 
fifty days from the time of making the 
order, if the defendant be stated therein 
to be a resident of the United States, 
and not less than fifty or more than 
eighty days, if the defendant be stated 
to be a non-resident of the United States 
or if his residence be stated to be un- 
known. 

(2) Publication of Order: The Clerk 
shall have all orders of publication 
against an absent defendant, whether 
made by the Judge or by himself, pub- 
lished with as little delay as may be nec- 
essary in such newspaper as may be 
designated in the order, once a week for 
four consecutive weeks if the defendant 
be stated to be a resident of or incorpo- 
rated under the laws of any State within 
the United States; or if the defendant 
be stated to be a non-resident of the 
United States or shall be stated to be 
incorporated under the laws of any for- 
eign country or if the residence or place 
of incorporation of the defendant be 
stated to be unknown, then for eight 
consecutive weeks. The Clerk shall also 
within twenty days of the making of 
said order post a copy thereof at the 
door of the Court House of the County, 
and send by mail a copy of said order 
to the defendant if his residence or ad- 
dress be shown by the bill or affidavit. 

(3) For the purpose of this Act the 
insular possessions of the United States 
and the word “defendant” shall, where 
shall be regarded as foreign countries; 


the context so requires or admits, include 
domestic and foreign corporations as 
well as natural persons; and personal 
pronouns shall refer to and include cor- 
porations as well as all natural persons. 

(4) The procedure provided by this 
Act shall be alternative, and shall not 
repeal, modify or exclude any other 
method provided by law for service, per- 
sonal or constructive, upon any person 
or corporation.” 

Section 2. This Act shall take effect 
immediately upon becoming a law. 


A BILL 
To be Entitled: 

AN ACT to Amend Section 2609, Re- 
vised General Statutes of Florida, Re- 
lating to Service of Process by Publi- 
cation Upon Domestic and Foreign 
Corporations in the Absence of Officers 
or Agents. 

BE IT ENACTED BY THE LEGIS- 
LATURE OF THE STATE OF FLOR- 
IDA: 

1. That Section 2609 of the Revised 
General Statutes of the State of Florida 
relating to service of process upon do- 
mestic and foreign corporations, in the 
absence of their officers or agents, be 
and the same is hereby amended so 
that, as amended, the same shall read as 
follows: 

“Section 2609. Service upon Corpora- 
ticns in the Absence of Officers or 
Agents: Whenever process in any civil 
action at law or in equity against any 
corporation organized under the laws of 
Florida shall be returned not served by 
the Sheriff of the County in which the 
principal office of such corporation shall 
be located, and it shall appear by the 
return of such Sheriff that said process 
was not served (a) because the officers 
and agents of such corporation are un- 
known to the Sheriff, or (b) because the 
officers and agents of such corporation 
could not be found by the Sheriff, or (c) 
because such corporation has failed to 
elect or appoint officers or agents, or, 
if elected or appointed, they have been 
absent from such County for the period 
of six months before the issuance of 
such writ; or whenever process in any 
civil action at law or in equity against 
any corporation organized under the laws 
of some other State or a foreign Country 
shall be returned not served by the 
Sheriff of the County in which such ac- 
tion shall be pending and it shall appear 
process was not served (a) because the 
by the reaurn of such Sheriff that said 
officers and agents of such corporation 
are unknown to the Sheriff, or (b) be- 


cause the officers and agents of such cor- 
poration could not be found by the 
Sheriff, or (c) because the officers and 
agents of such corporation have been 
absent from such County for the period 
of six months before the institution of 
such suit; and if the plaintiff or com- 
make and file in said cause an affidavit 
plainant, his agent or attorney, shall 
stating to the best of the knowledge, in- 
formation and belief of affiant the name 
of such defendant corporation and its 
last known post office address, specify- 
ing such address as particularly as may 
be known to the affiant, and also that 
to the best of the knowledge, information 
and belief of the affiant the defendant 
corporation has no officer or agent in the 
State of Florida the service of process 
upon whom would bind such corporation; 
then in such case and in every and all 
such cases the Judge of the Court from 
which such process shall have issued 
shall make an order at any time setting 
forth the names of the parties, the na- 
ture of the action, suit or proceeding and 
the court in which the same has been in- 
stituted, and requiring the corporation 
defendant to appear in said cause upon 
a Rule Day designated in said order and 
defend said action, suit or proceeding. 
It shall be the duty of the Clerk of such 
Court to mail by registered United 
States mail a copy of said order to the 
defendant corporation at the address 
specified in said affidavit, and to cause 
said order to be published once a week 
for four consecutive weeks in some news- 
paper published in the County in which 
said action, suit or other proceeding shall 
be instituted. The mailing and publica- 
tion of said order as aforesaid shall be 
full and sufficient notification to said 
corporation of the institution of said ac- 
tion, suit or other proceeding. No judg- 
ment by default or decree pro confesso 
shall be taken or rendered against said 
corporation defendant until due proof by 
affidavit shall have been made of the 
publication of said order as hereinbefore 
provided. The word “Sheriff” as used in 
this Section shall include any officer or 
officers whose duty it is to serve such 
process.” 


Section 2. The procedure provided by 
this Act, shall be alternative, and shall 
not repeal, modify or exclude any other 
method provided by law for service, per- 
sonal or constructive, upon any corpora- 
tion organized under the laws of the 
State of Florida. 


Section 3. This Act shall take effect 
immediately upon becoming a law. 
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FLORIDA STATE BAR 


ASSOCIATION 


President 


Robert H. Anderson, 


Jacksonville, Florida. 


Treasurer 
John B. L’Engle, 
Jacksonville, Fla. 


APPOINTMENT OF COMMITTEES 
The President of the association, after the meeting 
of the Executive Council held in Jacksonville, May 
10th, 1928, announced the appointment of regular and 
special committees. These committees were appointed 
pursuant to adoption of the new constitution at the 
Tampa Convention. The committees are as follows: 
A. COMMITTEE ON MEMBERSHIP 
J. S. Diver, Chairman, Jacksonville. 
John F. Hall, Jacksonville. 
Philip S. May, Jacksonville. 
J. O. Cassidy, Fernandina. 
R. H. Chapman, Lake City. 
B. COMMITTEE ON JUDICIAL ADMINISTRATION AND 
JUDICIAL REFORM 
James E. Calkins, Chairman, Miami. 
E. Clyde Vining, Miami. 
J. E. Yonge, Miami. 
F. M. Hudson, Miami. 
W. H. Malone, Key West. 
C. COMMITTEE ON LEGAL EDUCATION AND ADMISSION 
TO THE BAR 
Lewis Twyman, Chairman, Miami. 
Bart A. Riley, Miami. 
S. D. Weissbuch, Miami. 
T. F. Fleming, Fort Lauderdale. 
George W. Coleman, West Palm Beach. 
D. COMMITTEE ON PROFESSIONAL ETHICS AND 
GRIEVANCES 
Robert R. Milam, Chairman, Jacksonville. 
P. L. Gaskins, Jacksonville. 
F. D. Upchurch, St. Augustine. 
C. O. Andrews, Orlando. 
D. C. Hull, DeLand. 
E. COMMITTEE ON AMERICAN CITIZENSHIP 
James R. Bussey, Chairman, St. Petersburg. 
A. S. Bradley, St. Petersburg. 
G. B. Knowles, Bradenton. 
H. G. Jones, Arcadia. 
G. Edwin Walker, Bartow. 
F. COMMITTEE ON NOTEWORTHY CHANGES IN THE 
STATUTE LAW 
D. Neil Ferguson, Chairman, Ocala. 
R. A. Burford, Ocala. 
Hugh Hale, Brooksville. 
J. C. Adkins, Gainesville. 
Thomas W. Fielding, Gainesville. 
G. COMMITTEE ON LEGISLATION 
Fred H. Davis, Chairman, Tallahassee. 
Guyte P. McCord, Tallahassee. 
S. D. Clark, Monticello. 
Ben C. Willard, Quincy. 
J. H. Finch, Marianna. 
H. COMMITTEE ON MEMORIALS 
John H. Carter, Chairman, Sarasota. 
Roswell King, Sarasota, 


. 


Secretary 
Gov Hutchinson, 
Jacksonville, Fla. 


A. L. Richardson, St. Petersburg. 

J. L. Kelly, Clearwater. 

H. K. Oliphant, Jr., Bartow. 

COMMITTEE ON CRIMINAL LAW AND CRIMINAL 
PROCEDURE 

William Fisher, Chairman, Pensacola. 

George Earle Hoffman, Pensacola. 

L. L. Fabisinski, Pensacola. 

John M. Coe, Pensacola. 

M. F. Caldwell, Jr., Milton 

COMMITTEE ON PUBLICATIONS 


John C. Cooper, Jr., Chairman, Jacksonville. 5 years. 
George C. Bedell, Jacksonville. 4 years. 
W. I. Evans, Miami. 3 years. 
W. H. Ellis, Tallahassee. 2 years. 
W. H. Watson, Pensacola. 1 year 


COMMITTEE ON AMERICAN LAW INSTITUTE 
George P. Garrett, Chairman, Orlando. 5 years (State at 
Large). 

Scott M. Loftin, Jacksonville. 4 years (Fourth District) 

Samuel Pasco, Pensacola. 3 years (Third District) 

E. G. Baxter, Gainesville. 2 years (Second District) 

T. M. Shackleford, Tampa. 1 year (First District) 

COMMITTEE TO INVESTIGATE AND REPORT MOST 

DESIRABLE METHODS OF SELECTING JUDICIAL 
OFFICERS 

J. W. Morris, Chairman, Tampa. 

K. I. McKay, Tampa. 

John P. Stokes, Miami. 

L. R. Railey, Miami. 

Cary D. Landis, DeLand. 

George P. Rainey, Tampa. 

M. Carrabello, Tampa. 

Giles J. Patterson, Jacksonville. 

R. A. Henderson, Fort Myers. 


COMMITTEE ON JUDICIAL SECTION 
Hon. William H. Ellis, Chairman, Chief Justice, Tallahassee. 
Hon. Armstead Brown, Justice, Tallahassee. 
Hon. George Couper Gibbs, Circuit Judge, Jacksonville. 
Hon. C. E. Chillingworth, Circuit Judge, West Palm Beach. 
Hon. Paul D. Barns, Circuit Judge, Miami. 
Hon. W. W. Wright, Sanford. 
Hon. W. T. Harrison, Bradenton. 


DOWLING & PATTISON 


Official and General 


Shorthand Reporters 
702-4-6 Bisbee Building 
JACKSONVILLE - - FLORIDA 
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CONSTITUTION AND BY-LAWS OF THE 
FLORIDA STATE BAR ASSOCIATION 


CONSTITUTION 
ARTICLE I. 
NAME. 

This Association shall be known as 

“The Florida State Bar Association.” 
ARTICLE II. 
OBJECT. 

The object of this Association shall be 
to advance the science of jurisprudence, 
to promote reform in the law, to facili- 
tate the administration of justice, to up- 
hold the standard of integrity, honor and 
courtesy in the legal profession, to en- 
courage legal education and to cultivate 
cordial intercourse among the members 
of the Bar of the State of Florida. 

ARTICLE III. 
MEMBERSHIP. 

The members of the legal profession 
of the State of Florida who upon the 
adoption of this Constitution appear up- 
on the records of this Association as 
members thereof are hereby declared to 
be members of this association. 

Any other white person who has been 
a member of the Bar of Florida, in good 
standing, for not less than six months 
immediately prior to the date of his ap- 
plication for membership, may become 
a member of this Association upon nom- 
ination by two members of the Associa- 
tion in good standing upon vote of the 
Association in Convention assembled, or 
upon vote of the Executive Council. 


ARTICLE IV. 
ELECTION OF MEMBERS. 

(a) Applications for membership must 
be in writing and addressed to the Pres- 
ident of the Association. The applica- 
tions shall state the name of the appli- 
cant, the date of his admission to the Bar 
of Florida, his present address, and such 
particulars as shall best make known his 
character and professional status. Each 
application for membership shall bear 
the recommendation of at least two mem- 
bers of the Association in good standing. 
No rejected applicant for membership 
shall be again proposed for membership 
until after the expiration of two years. 
Each application shall be accompanied by 
a deposit to cover dues payable by the 
applicant for the current fiscal year. 
The President shall at once refer each 
application to the Committee of Mem- 
bership, which shall thereupon examine 
the same and report, with its recom- 
mendations, to the Association at its 
next annual meeting, or to the next 
meeting of the Executive Council, 
whichever occurs first. The members of 


the Association or of the Executive Coun- 
cil, at such meeting, shall thereupon vote 
on said application. Such vote may be 
either by ballot or vive voce. When ap- 
plications are referred to an annual 
meeting of the Association one negative 
vote in every five shall defeat an election. 
When referred to a meeting of the 
Executive Council one vote in the nega- 
tive shall defeat an election. 

(b) Persons of distinction who are 
members of the Bar of another state or 
country, but not members of the Bar of 
Florida, may, without formal nomina- 
tion or certification, be elected by the 
Association in Convention assembled as 
honorary members of the Association. 
Honorary members shall be entitled to 
the privileges of the floor during meet- 
ing, but shall not be entitled to vote, and 
they shall pay no dues. 


ARTICLE V. 
OFFICERS. 

The officers of the Association shall 
be a President, one Vice President from 
each judicial circuit represented by mem- 
bership in the Association, a Secretary 
and a Treasurer. All officers shall be 
elected at the annual meeting and shall 
hold their offices until the adjournment 
of the next annual meeting of the Asso- 
ciation and until their successors are 
elected. The same person shall not be 
elected President for two successive 
years. A majority of the votes cast at 
such annual meeting shall be necessary 
to the election of officers and such vote 
shall in all cases be by ballot. 


ARTICLE VI. 
EXECUTIVE COUNCIL. 

(a) There shall be an Executive Coun- 
cil of the Association, to be composed 
of the President, the last retiring Pres- 
ident, the Secretary and Treasurer, and 
three other members to be elected at 
each annual meeting. The members of 
the Executive Council shall hold their 
offices for one year from the date of 
their election and until their successors 
are elected. 

(b) The President, and in his absence 
the last retiring President, shall be the 
Chairman of the Council. 

(c) The Council shall have full pow- 
er and authority in the interval be- 
tween meetings of the Association to do 
all acts and to perform all functions 
which the Association itself might do 
or perform, except that it shall have no 
power to amend the Constitution or 


By-Laws, nor to expel members from 
the Association. 

(d) The Executive Council shall man- 
age the business and affairs of the As- 
sociation subject to the provisions of the 
Constitution and By-Laws, and shall be 
vested with the title to all its property 
as trustees thereof, until the Associa- 
tion shall be incorporated, and if incor- 
porated shall have power to accept the 
act of incorporation for and on behalf 
of the corporation and all its members, 
and shall prepare and propose such By- 
Laws for the Association, in addition to 
those adopted by it at its first session, 
as said committee shall deem expedient 
which when adopted by any annual meet- 
ing of this Association, shall become part 
of the By-Laws of the same. 


ARTICLE VII. 
COMMITTEES. 

The following committees shall be ap- 
pointed annually by the President, each 
to consist of five members, and to serve 
for the year ensuing, unless otherwise 
specifically indicated herein: 

(a) A Committee on Membership. _ 

(b) A Committee on Judicial Admin- 
istration and Legal Reform. 

(c) A Committee on Legal Educa- 
tion and Admission to the Bar. 

(d) A Committee on Professional Eth. 
ics and Grievances. 

(e) A Committee on American citizen- 
ship. 

(f) A Committee on 
Changes in Statute Law. 

(g) A Committee on Legislation. 

(h) A Committee on Memorials. 

(i) A Committee on Criminal Law and 
Criminal Procedure. 

(k) A Committee on Publications, to 
serve for one, two, three, four and five 
years, respectively, beginning with the 
members appointed in the year 1928 
and thereafter the term of appointment, 
except to fill vacancies by death or res- 
ignation, shall be for the period of five 
years. 

A majority of the members of any 
committee present at a meeting thereof 
shall constitute a quorum for the trans- 
action of business. 

At each annual meeting each commit- 
tee shall report, in writing, a summary 
of its proceedings since the last annual 
report, together with any suggestions 
deemed suitable and pertinent to its pow- 
ers, duties or business. 

The President shall designate one of 
the members of each committee to be 
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chairman thereof, and the Secretary or 
Assistant Secretary shall be ex officio 
Secretary of each committee. 

The committees shall perform the fol- 
lowing functions: 

(a) Committee on Membership: It shall 
be the duty of this committee to ex- 
amine into the qualifications of every 
person proposed to the President for ad- 
mission as a member of this Associa- 
tion, and to report thereon, with recom- 
mendations, to the next annual meeting 
of this Association, or the next meeting 
of the Executive Council, whichever oc- 
curs first. The proceedings of this com- 
mittee shall be deemed confidential and 
shall be kept secret, except so far as 
the report or recommendations of the 
same shall be necessarily and officially 
made to the Association or the Executive 
Council. 

(b) Committee on Judicial Adminis- 
tration and Legal Reform: It shall be 
the duty of this committee to take no- 
tice of all proposed changes of the law 
and to consider and report to this Asso- 
ciation such amendments of the statute 
law of the State as in its opinion should 
be adopted, and also to observe the prac- 
tical working of the judicial system of 
the State and to recommend by written 
or printed report, from time to time, any 
changes which in its judgment should be 
made therein. 

(c) Committee on Legal Education and 
Admission to the Bar: It shall be the 
duty of this committee to examine and 
report upon any proposed changes in the 
system of legal education and to make 
suggestions pertinent thereto, and to ex- 
amine the practical workings of the 
laws now or hereafter in force in this 
State with regard to the admission of 
members of the Bar to practice in this 
State, and to make such suggestions in 
relation to the same as the committee 
shall deem advisable. 

(d) Committee on Professional Eth- 
ics and Grievances: This committee shall 
(a) express its opinion in writing con- 
cerning proper professional conduct when 
consulted by members of the Association 
or by officers or committees of this As- 
sociation or of local Bar Associations. 
Such expressions of opinion shall only 
be made after a consideration thereof 
by the members of the committee and 
approval by at least a majority of the 
committee; (b) to hear in meeting of the 
committee upon its own motion or upon 
complaint preferred charges of miscon- 
duct against any member of this Asso- 
ciation; (c) to adopt such rules as it 
may deem desirable concerning the 
methods and procedure to be used in 
expressing opinions, in making investi- 
gations, in the hearing of complaints and 


taking of testimony. Such rules shall not 
become effective until approved by the 
Executive Council, and in all cases of 
complaints against members of the As- 
sociation shall provide for the giving of 
a hearing to the accused with reason- 
able opportunity to him to submit evi- 
dence and argument in defense. 

(e) Committee on American Citizen- 
ship: It shall be the duty of this com- 
mittee to instill in the people of Flor- 
ida a proper appreciation of the priv- 
ileges, as well as the duties of American 
citizens, and to take steps to dissem- 
inate among the citizens of this State a 
knowledge of the history and theory of 
the constitutional government of the 
United States and a respect for the 
Constitution. 

(f) Committee on Noteworthy Changes 
in Statute Law: This committee shall re- 
port annually to the Association the 
noteworthy changes in the statute law 
of the State. 

(g) Committee on Legislation: It shall 
be the duty of this committee to advo- 
cate by all proper and ethical means 
the adoption of the recommendations of 
the Association with respect to the en- 
actment or repeal of legislation. 

(h) Committee on Memorials: It shall 
be the duty of this committee to prepare 
and present at each annual meeting of 
the Association a list of the members of 
the Association who have died during the 
preceding year. 

(i) Committee on Criminal Law and 
Criminal Procedure: It shall be the duty 
of this committee to examine and re- 
port upon needed changes in the crim- 
inal law and criminal procedure of the 
State and to observe the practical work- 
ings of the criminal courts and the ad- 
ministration of the criminal law in the 
State and to report thereon with its 
recommendations and suggestions. 

(k) Committee on Publication: This 
committee shall have, subject to the con- 
trol of the Executive Council, juris- 
diction over all publications of the As- 
sociation, including the publication of a 
journal by the Association. 

(M) A committee on American Law 
Institute to be composed of five mem- 
bers, one to be appointed from each 
Congressional District, and one from the 
State at Large. The members of said 
Committee, appointed in the year 1928, 
shall serve respectively for periods of 
one year, two years, three years, four 
years, and five years and thereafter the 
term of appointment, except to fill vac- 
ancies by death or resigination, shall 
be for the period of five years. 

This committee shall take such steps 
and perform such duties as shall be 
deemed necessary or advisable to co- 
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operate with the American Law Insti- 
tute. 
ARTICLE VIII. 
THE PRESIDENT. 

The President, or in his absence the 
Vice President senior in age who is 
present, shall preside at all meetings of 
the Association. The President shall de- 
liver an address at the opening of the 
annual meeting after his election. 


ARTICLE IX. 
THE SECRETARY. 

The Secretary shall keep all records 
and conduct the correspondence of the 
Association and perform the usual du- 
ties of such office. 


ARTICLE X. 
THE TREASURER. 

The Treasurer shall collect, and by or- 
der of the Executive Council disburse, 
all funds of the Association, keep reg- 
ular accounts which at all times shall be 
open to the inspection of any member 
of the Executive Council, and shall make 
annual reports of all of the same to 
this Association. The Treasurer shall 
give bond in such sum as the Executive 
Council shall decide; the cost of surety- 
ship to be paid by the Association. All 
funds of the Association shall be depos- 
ited in its name, in such banks or other 
financial institutions as the Executive 
Council shall select. 


ARTICLE XI. 
DUES. 

Each member shall pay to the Treas- 
urer annually the sum of Seven Dollars 
Fifty Cents ($7.50), which sum shall in- 
clude dues and cost of subscription to the 
Journal of the Association, the subscrip- 
tion price of which to members shall be 
fixed by the Executive Council from 
time to time. The annual reports of the 
Association shall be furnished to the 
members without charge. All other pub- 
lications of the Association shall be is- 
sued upon such terms and conditions as 
the Committee on Publications, subject 
to the control of the Executive Council, 
shall provide. No person shall be in 
good standing or qualified to exercise 
any privileges of membership who is in 
default. Dues of the Association shall 
become due and payable immediately up- 
on the final adjournment of the annual 
meeting, but not later than May Ist, in 
each year; provided, however, that if any 
person shall become a member of the As- 
sociation more than six months after 
the annual meeting in any year he shall 
pay only the sum of Three Dollars 
Seventy-five Cents ($3.75), which shall 
cover his dues and subscription to the 
Journal of the Association for the re- 
mainder of the current fiscal year. 
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ARTICLE 
EXPULSIONS. 

A member of the Association guilty of 
unprofessional conduct may be expelled 
by such method of procedure as may be 
prescribed by the By-Laws. 

ARTICLE 
ANNUAL MEETINGS. 

This Association shall meet annually 
at such time and place as the Executive 
Council may select and at such other 
times and places as may be provided by 
the By-Laws. Those present at any such 
meeting shall constitute a quorum, but 
no special meeting shall be held unless 
twenty-five members of the Association 
shall be present. 

ARTICLE XIV. 
VACANCIES. 

The President shall fill by appointment 
for the unexpired term all vacancies in 
offices and on committees which shall 
occur during the year, except as other- 
wise provided herein. 

ARTICLE XV. 
SECTIONS. 

There shall be a section of this Asso- 
ciation to be known as the Conference of 
Bar Association Delegates, acting under 
the by-laws and directions of this asso- 
ciation, with such organization powers 
and duties as may be prescribed by this 
association. 

The said Conference shall adopt such 
constitution, by-laws, and rules of pro- 
cedure as it may deem advisable, provid- 
ed the same shall not be in conflict with 
the constitution and by-laws of this as- 
sociation. 

ARTICLE XVI. 
AMENDMENTS. 

This Constitution may be altered or 
amended at any annual meeting of the 
Association on recommendation of the 
Executive Council by a vote of a ma- 
jority of the members present, or with- 
out such recommendation by a vote of 
two-thirds of the members present. 


BY-LAWS 


ARTICLE I. 
MEETINGS OF ASSOCIATION. 

Prior to each annual meeting the 
Executive Council shall formulate a pro- 
gram for such meeting. After the adop- 
tion of such program by the Executive 
Council it shall be deemed the order of 
business for the meeting and shall not 
be varied except by unanimous consent 
of the members present. 

ARTICLE II. 

REPORTS OF THE COMMITTEES. 
_ All reports of committees shall be pre- 
sented in printed or typewritten form. 

ARTICLE III. 
PROCEDURE. 
(a) No person shall speak more than 


ten minutes at a time or more than 
twice on one subject, except as indicat- 
ed on the formal program prepared by 
the Executive Council. 

(b) Every resolution shall be in writ- 
ing and unless of a formal character or 
presented by a committee shall be refer- 
red by the Chair on presentation, with- 
out debate, to an appropriate committee 
for consideration and report. No resolu- 
tion which is neither favorably reported 
by a committee nor adopted by the As- 
sociation shall be published in the pro- 
ceedings of the meetings. 

(c) No legislation shall be recom- 
mended, approved or disapproved by the 
Association unless there has been a re- 
port of a committee thereon and unless 
such action be taken by a vote of a ma- 
jority of the membeys present at a 
meeting. 

(d) No resolution complimentary to an 
officer or member for any service per- 
formed, paper read or address delivered, 
shall be considered by the Association. 

(e) No matter shall be discussed in 
any meeting of the Association except 
such matters as are within the objects 
of the Association as stated in its Con- 
stitution. 

ARTICLE IV. 

OFFICERS AND COMMITTEES. 

(a) The term of office of all officers 
elected at any annual meeting shall 
commence at the adjournment of such 
meeting. 

(b) Upon recommendation of the 
Executive Council the President may ap- 
point special committees between meet- 
ings. 

(c) Committees shall meet at such 
time and place as may be designated by 
the Chairman thereof; provided that the 
President of the Association shall have 
the power to convene a meeting of any 
standing or special committee. 

ARTICLE V. 

BOOKS AND PAPERS OF THE 

ASSOCIATION. 

All papers, addresses and reports read 
before the Association or submitted to 
it shall be lodged with the Secretary and 
become the property of the Association, 
and shall not be published unless by 
the express direction of the Executive 
Council. 
ARTICLE VI. 
PRIVILEGES OF THE FLOOR. 
Members of the Bar of any foreign 
country or of any state, district or ter- 
ritory, who are not members of the As- 
sociation may be admitted to the privil- 
eges of the floor at any meeting of the 
Association. 

ARTICLE VII. 
TREASURER’S REPORT 
The report of the Treasurer shall be 


examined and audited annually by a 
committee to be appointed by the Pres- 
ident. 
ARTICLE VIII. 
EXECUTIVE COUNCIL. 

The Executive Council shall meet at 
such time and place as shall be desig- 
nated by the President of the Associa- 
tion, or in the event of his absence from 
the State, sickness, or disability, upon 
the call of any two members of the 
Council. The Secretary shall be ex of- 
ficio Secretary of the Executive Coun- 
cil. 

ARTICLE IX. 
SPECIAL MEETINGS. 

Special meetings of this Association, 
upon thirty (30) days’ notice thereof to 
the members, may be called by the Sec- 
retary upon request of the Executive 
Council whenever in its judgment the 
business to be attended to shall be of 
sufficient exigency or importance to 
justify such call. 

ARTICLE X. 
DUES. 

If any member shall fail to pay his 
annual dues for ninety (90) days after 
the same become due it shall be the 
duty of the Treasurer to notify him by 
mail of his default, and upon his fail- 
ure to pay such dues within sixty (60) 
days thereafter the same shall be re- 
ported to the Executive Council, and it 
may without further notice cause the 
name of such member to be stricken from 
the rolls, and he shall not be reinstated 
until all unpaid dues are paid. 

ARTICLE XI. 
WITHDRAWALS. 

Any member of the Association may 
withdraw from the same upon full pay- 
ment of all dues, upon notice to that 
effect in writing transmitted to the Sec- 
retary and by him referred to the 
Executive Council and approved by said 
Council, or the Chairman thereof, un- 
less at such time there shall be pending 
against the said member a complaint of 
unprofessional conduct. 

ARTICLE XII. 
COMPLAINTS AND GRIEVANCES. 

(a) Whenever it shall be made to ap- 
pear to the Committee on Professional 
Ethics and Grievances by complaint, in 
writing, that any member of the Asso- 
ciation has been guilty of unprofession- 
al conduct, or upon the motion of the 
Committee itself, such matter shall be 
investigated by the Committee. If a com- 
plaint shall be filed, as aforesaid, against 
any member of the Association a 
copy thereof shall immediately be trans- 
mitted to such member and an oppor- 
tunity for a hearing by him in person 
or by counsel, as he may desire, shall 
be allowed. If the Committee of its own 
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motion shall undertake to investigate 
the professional conduct of any mem- 
ber of the Association no report shall be 
made of such investigation unless the 
committee, or some member thereof, 
shall file formal charges against such 
member, whereupon a copy thereof shall 
be transmitted to him and an opportun- 
ity for a hearing afforded, as herein- 
above provided. 

(b) If upon any charge of unprofes- 
sional conduct as aforesaid, a member 
of this Association shall be found guilty 
by the Committee on Professional Eth- 
ics and Grievances such committee shall 
file its report, in writing, with the Sec- 
retary of the Association and shall trans- 
mit a signed copy thereof, including all 
testimony taken by the committee, to 
the Circuit Judge of the Circuit in which 


the accused member resides and a like 
copy shall be transmitted to the State’s 
Attorney of such Circuit. 


(c) Upon the request of the Commit- 
tee on Professional Ethics and Griev- 
ances, and subject to the approval of 
the Executive Council both as to the 
exercise of the power herein granted 


-and the person or persons to be ap- 


pointed, the President of the Associa- 
tion after the institution by the prop- 
er State authorities in any of the courts 
of this State of proceedings to disbar 
a member of this Association shall ap- 
point one or more members of this As- 
sociation, in good standing, to co-operate 
with the State’s Attorney, or other prop- 
er State officer representing the State 
in such proceeding. 


(d) Upon the disbarment or suspen- 
sion of any member of this Associa- 
tion he shall automatically cease to be 
a member of this Association. 

ARTICLE 
PARLIAMENTARY PRACTICE. 

Except as herein otherwise provided, 
all proceedings at annual meetings of the 
Association shall be in accordance with 
“Roberts’ Rule of Order.” 


ARTICLE XIV. 
AMENDMENTS. 


These By-Laws may be altered or 
amended at any annual meeting on 
recommendation of the Executive Coun- 
cil by a vote of a majority of the mem- 
bers present, or without such recom- 
mendation by a vote of two-thirds of the 
members present. 


(Continued From Page 29) 
It is a great honor to hold this position. I have en- 
joyed it, and, as I pledged you last year upon accept- 
ing this emblem of authority (indicating the gavel), 
and accepting with it the duties of the Presidency, I 
have given you the best that I could, having at the 
same time, of course, to make a living (applause) ; and 
now I want to thank you and each one of you for your 
loyal, whole-hearted support throughout this year, and 


F Specialists in 7 


LEGAL SUPPLIES 


Everything for the Office 


Printing 
Lithography 
Engraving 
Rubber Stamps and Seals 


Legal Blanks 
and 
Special Forms 


Law Books of all Kinds 


Catalogs and Estimates on Request 


EST.1855-QUALITY EVER SINCE 


JACKSONVILLE, FLA. 


: Sales Offices in Tampa and Miami 


to urge upon you to continue your interest with the 
new administration. I bespeak for my friend, President 
Bob Anderson, the same very generous, whole heart- 
ed support that you have this year accorded to me. I 
now turn the meeting over to Jimmie Morris, and to 
you, Mr. Anderson, I surrender the gavel of the Florida 
State Bar Association. (Applause.) 

(Whereupon a smoker was enjoyed, and at a late 
hour the Convention adjourned sine die.) 


The 
Hotel George Washington 


cordially invites members of the Bar Association 
to make it their home while in Jacksonville. Conference 
rooms are available at all times, without charge. 
Rates—$3.00 to $5.00 Single 
$5.00 to $8.00 Double 
Club Breakfasts, Business Luncheons 75c 
Table d’Hote Dinners $1.50 
RADIO IN EVERY ROOM 
RATES POSTED IN EVERY ROOM , 


+ 


TITLE & TRUST COMPANY OF 
FLORIDA 


(Under State Supervision) 
CHAS. H. MANN, President 


Capital, Surplus and Undivided Profits Over $575,000.00 
Abstracts of Title Title Insurance 
Mortgage Loans General Trust Business 
Owners of the only complete records covering all lands in 
Duval County 
Dependable Abstracts cost no more 
You should have the best—We can furnish them 


FORSYTH & NEWNAN ST. :-: JACKSONVILLE, FLA. 
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FLORIDA SUPREME COURT OPINIONS 


(The opinions of the Florida Supreme Court filed prior or to the 15th of the month previous to publication 


date will be published in full each month by the Law Journal. 


Each opinion is published by permission of the 


Supreme Court upon the understanding that it is subject to change in substance upon a petition for rehearing, 
or subject to such verbal change in phrase or sentences as the Court may deem necessary prior to publication 


in the official volumes of the Supreme Court reports. 


Copies of the opinions as filed are furnished to the 


Law Journal through the courtesy of Mr. G. T. Whitfield, Clerk of the Court.—Editor). 


Joseph Malever, 
Plaintiff in Error, 
Vv. 
C. M. Livingston, 
Defendant in Error. 
Opinion filed February 15, 1928. 
BROWN, J. 
SYLLABUS 
1. A broker employed to sell real estate, as dis- 
tinguished from a broker to find a purchaser, is not, as 
a general rule, entitled to compensation until he ef- 
fects the sale or procures from his customer a binding 
contract of purchase within the terms of his authority. 
2. To effect a sale, within the meaning of the 
preceding headnote, means, as a general rule, some- 
thing more than a mere verbal agreement coupled with 
payment of earnest money; it means in the absence 
of contractural stipulations to the contrary the con- 
summation of the sale, that is, that the purchase money 
should be paid or secured pursuant to the broker’s 
authority and title transferred to the purchaser, thus 
completing the transaction. If this is not done, the 
broker must secure the execution and delivery by the 
purchaser of a binding written contract of purchase, 
upon the terms authorized by the principal, which the 
principal could enforce if necessary. 
A writ of error to the Circuit Court for Marion 
County, W. S. Bullock, Judge. 
Reversed. 
H. M. Hampton, Attorney for Plaintiff in Error. 
W. K. Zewadski, Attorney for Defendant in Error. 


Joseph Malever, 
Plaintiff in Error, 
Vv. Marion County. 
C. M. Livingston, 
Defendant in Error. 
BROWN, J. 

This is an action to recover a commission for sell- 
ing real estate. 

The first count of the declaration alleged that Liv- 
ingston, the plaintiff, was employed by the defendant, 
Malever, to sell certain real property in Ocala 
for the sum of fifty thousand dollars, for a commission 
of one thousand dollars to be paid for his services; 
that the plaintiff procured a customer and produced 
him to the defendant, whereupon, the defendant ne- 
gotiated a sale of said property with said customer, 


for the price of fifty thousand dollars, leaving noth- 
ing for the defendant to do but execute the necessary 
conveyance of title; that a sale of said property having 
been effected by the plaintiff, at the price fixed by the 
defendant, the defendant then and there became liable 
to plaintiff for the amount of the commission, but re- 
fused to pay same. 

The second count alleges, that the defendant em- 
ployed the plaintiff to sell said property for the sum 
of fifty thousand dollars, for a commission of one 
thousand dollars to be paid therefor, and that the 
plaintiff produced to the defendant, “‘a customer ready, 
able and willing to buy said property at and for the 
price of fifty thousand dollars, and as a result there- 
of, they, the customer and the defendant, concluded a 
contract of sale at the price fixed by the defendant” 
to wit, fifty thousand dollars, and the defendant then 
and there became and was liable to the plaintiff in the 
sum of one thousand dollars, which it is alleged the de- 
fendant had refused to pay. 

It will be observed that both counts allege that the 
plaintiff was employed to sell. The first count alleges, 
in effect, that a sale was concluded between the defend- 
ant and the customer produced by the plaintiff, at the 
price fixed by the defendant; while the second count 
alleges that the plaintiff produced to the defendant, a 
customer ready, able and willing to buy the property 
at the price fixed by the defendant, and that they, the 
customer and the defendant, concluded a contract of 
sale at such price. 


The defendant demurred to each count of the de- 
claration, upon the ground that neither count showed 
that a sale was made, or alleged that the sale, or con- 
tract of sale, was binding upon the alleged purchaser. 

This demurrer was overruled. The defendant then 
filed pleas of the general issue, and a special pleas de- 
nying that the defendant had employed the plaintiff 
to sell the land mentioned in the declaration, and also 
denied that the plaintiff had procured a customer with 
whom the defendant had negotiated a sale of said prop- 
erty for the price, as alleged, leaving nothing for the 
defendant to do but execute conveyance of title. There 
was verdict and judgment for the plaintiff, and the 
defendant took writ of error. 

It will have been observed, that nothing is said 
in the declaration about the terms of sale as agreed on 
between the defendant and the customer, except that 
the plaintiff was employed to sell for the sum of fifty 
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thousand dollars. Neither does the evidence in the 
case show what terms were agreed upon orally between 
the parties. There was no written contract executed 
by the parties or either of them. Malever did not testi- 
fy. The plaintiff broker and the customer procured by 
him, did testify, and their testimony was, to the effect, 
that the defendant had employed the plaintiff to sell 
the property for fifty thousand dollars; that the plain- 
tiff procured the customer, who was ready, able and 
willing to buy at that price, if “terms” were allowed 
—what “terms” meant is not stated; that the plaintiff 
broker brought the customer to the defendant and the 
defendant agreed to sell the property to the customer 
so produced, at the price of fifty thousand dollars upon 
terms agreed on between them, which contemplated 
the making of a deed by the defendant and the giving 
back of a mortgage by the purchaser for some portion 
of the purchase money. What amount of cash was to 
be paid and what was to be covered by the mortgage, 
is not shown by the testimony, which merely shows 
that the defendant and the customer agreed on terms 
of sale satisfactory to the defendant. Then the testi- 
mony goes on to show that after this oral contract of 
sale had been made, and the customer had given and 
the defendant had accepted a check for one thousand 
dollars in part payment, a change came over the spirit 
of the. defendant’s dream, and that at a subsequent 
meeting a day or two later when the written contract, 
which it is somewhat vaguely testified, embodied the 
oral contract already agreed upon, was produced for 
the signature of the parties, the defendant refused to 
sign and refused to go any further with the transac- 
tion. The evidence does not show that the customer 
had ever signed this or any other written contract. A 
day or two later, the defendant returned the uncashed 
check to the customer by mail. 


The first assignment of error is based upon the 
overruling of the demurrer to the declaration. In the 
leading case of Wiggins v. Wilson 55 Fla. 346, 45 So. 
1011, it was held that a broker employed to sell, as dis- 
tinguished from a broker employed to find a purchaser, 
is not entitled to compensation until he “effects a sale or 
procures from his customer a binding contract of pur- 
chase within the terms of his authority.” In the 
opinion, by Mr. Justice TAYLOR, it is also said, that, 
as to a broker employed to sell, he “not only finds a 
purchaser, but negotiates the sale with him on the 
terms authorized by his principal, leaving nothing for 
the seller to do but execute the necessary transfer of 
the title to the property.” We think this means some- 
thing more than that the broker who is employed to 
sell fulfills his contract of employment and becomes 
entitled to his commission, by merely finding a pur- 
chaser, ready, able and willing to buy on the terms 
fixed by the principal and producing him to the owner, 


or by introducing to the owner a customer who has 
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verbally agreed to buy at the price named by the prin- 
cipal and who, when brought to the principal, verbally 
agree with him on all the terms of sale, and even 
makes a payment of earnest money—pays something 
on the purchase price. It means, as applied to the facts 
pleaded in this case, and as a general rule in the ab- 
sence of contractural stipulations otherwise that the 
broker must have effected a completed sale of the prop- 
erty, pursuant to the broker’s authority, i. e., the deed 
must have been executed and delivered by the seller 
and the proper cash payment made and mortgage and 
note or notes executed and delivered by the purchaser 
for the balance; or, the broker must have “procured 
from his customer a binding contract of purchase with- 
in the terms of his authority,” i. e., a written contract 
which the principal could enforce, leaving nothing for 
the principal to do on his part, but to execute at the 
proper time the necessary transfer of the title to the 
property. Whatever may be said of the evidence, the 
facts pleaded by the plaintiff show nothing that would 


relieve him from the operative effect of this general 
rule. 


That this is the true meaning of the holding and 
opinion in Wiggins v. Wilson, Supra. is indicated by 
our own subsequent cases. See Varn v. Pelot, 55 Fla. 
357, 45 So. 1015; Cumberland Saving & Trust Co. v. 
McGriff, 61 Fla. 159, 54 So. 265; Elliott v. Gamble 
77 Fla. 798, 82 So., 253; Squires v. Kilgore, 111 So., 
113, 92 Fla. 1001. The case of Rhode v. Gallet, 70 Fla. 
536, 70 So, 471, might be read in this connection. This 
construction is also borne out by the case of Ormsby 
v. Graham, 123 Ia. 202, 98 N. W. 724, cited in this con- 


nection by Justice TAYLOR in the opinion in Wiggins | 


v. Wilson. In Ormsby v. Graham, the Iowa court 
quotes with approval the rule that, “under a contract 
giving the agent authority to sell, and providing a 
commission for such service, the mere production of a 
purchaser who is willing to buy upon the stated terms 
is not sufficient, but an actual sale or binding contract 
of sale must be shown before a recovery can be had 
upon the agreement,” (Citing authorities.) And 
again: “Upon such a claim, based upon such an agency, 
we have heretofore held that the recovery of commis- 
sions depends upon a ‘consummated sale’—not necessar- 
ily a sale consummated by the delivery of deeds of con- 
veyance, but such a contract as will be enforced by the 
courts, if enforcement be demanded. In Wilson v. 
Mason, Supra. (158 Ill. 304,42 N. E. 134) the Illinois 
court reviews the leading precedents, and holds the 
true rule to be that the commission of an agent who 
undertakes to sell (as distinguished from a mere agree- 
ment to find a purchaser) ‘is earned when a contract is 
entered into which is mutually obligatory upon the ven- 
dor and the vendee’.” And in our case of Squires 
v Kilgore, Supra, it was said: “It is quite clear that 
a broker who is employed to effect or consummate a sale 
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does not comply with his contract by merely finding a 
purchaser who is ready, able and willing to buy on 
the terms prescribed by the owner, unless he actually 
effects the consummation of the sale or procures from 
his customer a valid contract of purchase within the 
terms of his authority ;” etc. 

In order to uphold the sufficiency of the declaration 
as against the demurrer, we would have to interpret 
the general allegation of the conclusion of the pleaders 
that ‘‘a sale’, or a “contract of sale”, was effected or 
brought about between the parties by the plaintiff, as 
meaning either a consummated sale, by the transfer of 
the title, etc., or the execution of a binding contract of 
sale which his principal could enforce if necessary. We 
would hardly be warranted in going so far in order 
to sustain the declaration. The pleading must be con- 
strued most strongly against the pleader. The declara- 
tion should have alleged at least sufficient ultimate 
facts to show whether or not there was in fact a con- 
summated sale or a binding contract within the mean- 
ing of those terms as hereinabove outlined, or have al- 
leged facts, which would have excused the plaintiff 
from carrying out his contract to sell in these respects, 
by waiver, or wrongful refusal to perform on the part 
of the principal, if such be allowable, as we will present- 
ly consider. The plaintiff’s evidence showed that his in- 
terpretation of an “effected sale” was the securing of 
a verbal agreement of sale between the parties coupled 
with the payment of one thousand of the fifty thousand 
dollars price by the customer. We conclude that the 
demurrer was erroneously overruled. 


If the general allegations used in the declaration 
had been interpreted by us as meaning a consummated 
sale or the procuring of a binding contract of sale, 
the case would have had to be reversed on account of 
failure of proof to sustain the declaratiion as thus 
construed. 


But, contends the defendant in error, the doctrine 
above set forth does not apply to this case, because the 
broker here produced to his principal a customer not 
only ready, able and willing to purchase on the terms 
fixed and agreed to by the principal, but ready either 
to enter into a binding contract to that effect, or to con- 
summate the verbal agreement of purchase and sale by 
accepting a proper deed and paying the cash agreed on 
and giving mortgage on the property for the balance, 
and that in these circumstances he cannot be deprived 
of his right to his commission by reason of the trans- 
action failing on account of the fault of the principal 
in refusing to complete the transaction or to enter in- 
to a binding written contract, embodying the terms of 
the oral agreement of sale. (See in this connection 9 
C. J., 623) “What more’, says the defendant in error, 
“could the broker do to effect a sale; must he be re- 
quired to insure the principal will not change his mind, 
and back down, or in any other way refuse to perform 


his part?” If we concede for sake of argument, with- 
out deciding the point (which the state of the present 
record would not warrant), that this contention is bas- 
ed upon a proposition legally sound, it would not avail 
the cefendant in error here, because there is no founda- 
tionlaidthereforinhis pleading,and probata without al- 
legata is not sufficient. In fact, under the declaration 
in this case, even liberally construed in favor of the 
plaintiff, evidence in support of such a contention was 
not relevant or admissible. 

Upon the state of the pleadings and evidence, it 
follows that the motion for new trial should have 
been granted. 

The judgment of the court below must therefore 
be reversed, and the cause remanded. 

WHITFIELD, TERRELL, STRUM and BUFORD, 
JJ., Concur. 

ELLIS, C. J. concur in the conclusion. 


O. L. Sanders and Samuel G. Tubell, 

Appellants, 
Vv. Volusia County. 

The City of Daytona Beach, a 

municipal corporation of Volusia 

County, Florida; Walter A. Richards, 

as City Manager; R. P. Price, as City 

Clerk; B. F. Brass, as Mayor-Com- 

missioner; Harry R. Lean; R. Dennis 

Craig; J. D. McMillan and A. E. Donnelly, 

as Commissioners, and Daytona Beach 

Motor Lines, Inc., a corporation 

organized and existing under the 

laws of the State of Florida. 


Appellees. 

PER CURIAM. 

Pursuant to authority vested in it by the Legisla- 
ture of Florida, the City of Daytona Beach in Novem- 
ber 1927, granted a franchise to Daytona Beach Motor 
Lines, Inc., a Florida Corporation, for the purpose of 
transporting white passengers only over certain 
streets of said City of Daytona Beach. The said fran- 
chise was approved by popular vote December 6, 1927. 
On December 12, 1927, appellants as complainants be- 
low filed their bill of complaint to enjoin compliance 
with the terms of said franchise. Demurrers to the bill 
on the part of the City of Daytona Beach and Daytona 
Beach Motor Lines, Inc., were sustained and the motion 
for temporary restraining order was denied. Ap- 
peal is taken from the order sustaining the demurrers 
and denying the motion for temporary restraining 
order. 


It is contended here that the franchise brought 
in question is an unjust and unreasonable discrimina- 
tion between the White and negro races; that it im- 
poses unreasonable restrictions on a lawful occupa- 


pa 
> 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
Ey 
| 
| 
Fall 
| 
i 
| 
aot 
; 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 77 


tion or business and that it deprives appellants of their 
property without due process of law. 

A franchise that would have the effect of diverting 
the streets of a municipality from a public to a pri- 
vate use or that would unreasonably hamper the pub- 
lic in the use of them would be uwltra vires and void. 
19 R. C. L. and cases cited. Careful examination of 
the record in this case fails to disclose such unreason- 
able discrimination or restrictions as appellants con- 
tend that the franchise imposes and there is no showing 
whatever that it would in any way interfere with the 
public in the use of the streets of the City of Daytona 
Beach. It appears to have been authorized by the 
legislature and by the showing made was granted to 
safeguard and protect the traveling public. 

The order of the chancellor is therefore affirmed. 

Affirmed. 

WHITFIELD, P. J. and TERRELL and BUFORD, 
JJ., Concur. 

ELLIS, C. J. and STRUM and BROWN, JJ., Con- 
cur in the Opinion and judgment. 


THE STATE OF FLORIDA UPON 
THE RELATION OF FIRST AMERICAN 
BANK AND TRUST COMPANY OF WEST 
PALM BEACH, a Florida Corpora- 
tion, as Receiver for Farmers 
Bank and Trust Company, a Florida 
Corporation. 
Relator, 
vs 
C. E. CHILLINGWORTH, as Judge of 
the Fifteenth Judicial Circuit of 
the State of Florida, 
Respondent. 

BUFORD, J. 

This case comes to this Court on an original pe- 
tition for alternative writ of mandamus to order the 
respondent, Hon. C. E. Chillingworth, Judge of the 
Circuit Court of the Fifteenth Judicial Circuit of 
Florida, to take jurisdiction of an action in which 
First American Bank & Trust Company of West Palm 
Beach as receiver for Farmers Bank & Trust Com- 
pany is a party. The action is one for the collection 
of a promissory note which is a part of the assets of 
Farmers Bank & Trust Company. 

Petitioner, as receiver of Farmers Bank & Trust 
Company, instituted an action in the Circuit Court 
of the Fifteenth Judicial Circuit of Florida against 
G. B. Skipper to enforce the collection of a promissory 
note held as a part of the assets of Farmers Bank & 
Trust Company. After appearance was entered, be- 
cause of failure of the defendant to plead on a sub- 
sequent rule day, a default was duly and regularly 
entered against him. Thereupon, the plaintiff pre- 
sented to the Court a motion for final judgment. 


The respondent, the Judge as above stated, refused 
to take jurisdiction of said cause and entered his cer- 
tificate and order of disqualification on the ground 
that he is a majority stockholder and officer and di- 
rector in a corporation which is indebted to Farmers 
Bank and Trust Company and which owns certain 
shares of the capital stock of said Farmers Bank & 
Trust Company. 

This Court in the case of Amos vs Chillingworth, 
opinion filed June 10, 1927, reported 113 Sou. 563, 
say: 

“A judge who was a depositor of a bank at the time of its 
closing, and a creditor of said bank at the time application 
was made -to him to take judicial action looking to a confirma- 
tion of the comptroller’s action in holding such bank insolvent, 
and appointing a receiver therefor, is without error in ruling 
himself as disqualified and in declining to assume jurisdiction 
to act upon such application; such judge having a direct pe- 


cuniary interest in the result of the proceeding and of the 
proposed receivership.” 

And in Power vs Chillingworth, opinion filed May 
13, 1927, and reported 113 Sou. 280, the Court say: 

“Disqualification to adjudicate a cause rests on the an- 
cient maxim that no man should sit as a judge in his own 
case. _This maxim is applicable to all classes of cases and 
in all courts, and appeals so strongly to one’s sense of justice 
that it was said by Lord Coke to be a natural right, so in- 
flexible that an Act of Parliament seeking to subvert it 
would be declared void. Our Statute, (Section 2525, Rev. Gen. 
Stats. Fla. 1920) prescribing disqualifications inhibits a judge 
from sitting in any case in which he is a party or in which he is 
interested or in which he would be excluded from being a 
juror by reason of interest, consanguinity, or affinity to either 
of the parties.” 


It is not needful for us to cite other authorities 
to determine whether or not the judge is disqualified 
in the instant case. The tests as stated in the opinions 
from which the above quotations were taken are sus- 
tained, however, by ample authority throughout the 
country. 

It only becomes necessary for us to determine 
whether or not the test as enunciated by this Court 
in Amos vs Chillingworth, supra, when applied to 
facts in the instant case justified the circuit judge 
in holding himself disqualified. The conditions shown 
to exist might disqualify a judge in litigation brought 
to accomplish one purpose when the same conditions 
would not disqualify the same judge in litigation 
brought for another purpose. 

In the case of Power vs Chillingworth, supra, the 
litigation was brought for the purpose of having a 
successor in trust to the Farmers Bank & Trust Com- 
pany appointed to administer the trust estate of 
Hiram F. Hammon, deceased, which was being ad- 
ministered by the said bank at the time it closed its 
doors. The bank when functioning had no property 
interest in the administration of the estate. It was 
a mere fiscal agent designated to execute a prescribed 
legal formula. The result of that litigation would 
have no effect on the assets of the defunct bank and 


mm 
| 


78 FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


would have no effect on the value of the shares of 
stock of the defunct bank. 

The case now pending in which the receiver is 
suing Skipper was instituted for the purpose of col- 
lecting assets of the bank. The result of this suit will 
affect the value of the assets of the bank and will 
necessarily affect the value of the shares of the capital 
stock of the bank. The circuit judge is a majority 
stockholder of a corporation which owns certain 
shares of this bank stock. The value of the shares 
of the bank stock directly affects the value of the 
shares of stock of the corporation of which the judge 
is a majority stock-holder. It is true that the degree 
in which the value of the stock of the corporation in 
which the judge is a majority stockholder will be af- 
fected may be very small, but the degree of the in- 
terest of the judge is immaterial. “The interest which 
disqualifies a judge is a direct pecuniary or a direct 
property interest or one which involves some individu- 
al right or privilege in the subject matter of the litiga- 
tion whereby a liability or pecuniary gain must occur 
on the event of the suit. If the interest is of such a 
nature he is disqualified and the degree of the interest 
is immaterial; it need not be large; it will debar him 
from sitting in the cause no matter how small or trifl- 
ing it may be; the court will not inquire into the ef- 
fect it will have upon his ruling’. (33 C. J. 992) 

We conclude that the judge is disqualified and the 
alternative writ of mandamus should be quashed. 

It is so ordered. 

ELLIS, C. J. and WHITFIELD, TERRELL, 
STRUM and BROWN, J. J., concur. 


CITY OF FORT MYERS, a 

municipal corporation 

under the laws of Florida, 
Appellant, 

Vv. LEE COUNTY. 
STATE OF FLORIDA, CARRIE 
LANGFORD, et al., as inter- 
vening taxpayers, SOUTHERN 
PAVING CONSTRUCTION COMPANY, 
a corporation, an attempted 
intervenor, 

Appellees. 

TERRELL, J. 

The appellant filed its petition August 31st, 1927 
in the Circuit Court of Lee County as provided by 
Section 3296, et seg. Revised General Statutes of Flor- 
ida, 1920, seeking to validate street improvement 
bonds in the sum of $1,250,000.00, issued pursuant to 
Chapter 12719, Acts of 1927, Laws of Florida, Con- 
temporary with the filing of the petition to validate, 
order was made on the State’s Attorney and the tax- 
payers affected requiring them to appear and show 
cause why the bonds should not be validated. 


On the return day named in the petition the State’s 
Attorney filed his pro forma answer announcing that 
no defense to the validation petition would be offered 
by the State of Florida. R. A. Henderson, Jr., a citi- 
zen and taxpayer intervened and filed his demurrer 
to the petition to validate which was overruled. Katie 
Lloyd Guynne, Lucious C. Curtright, Carrie W. Lang- 
ford, J. S. Wallis, Charles C. Pursley, David W. Ire- 
land and others as citizens and taxpayers filed their 
several answers resisting appellants petition to vali- 
date, a demurrer being incorporated in each of said 
answers. Motions to strike certain portions of said 
answers were granted in part and overruled in part. 

October 10, 1927, Southern Paving Construction 
Company the successful bidder for, and having entered 
into contract with appellant to make the street im- 
provement that the bonds sought to be validated were 
issued to pay for filed its petition for leave to inter- 
vene and be made a party to the proceedings to vali- 
date. That petition was denied. 


On motion of defendants below, (appellees here), 
the chancellor required the petitioner to file with and 
make a part of the proceedings to validate a copy of 
the plans and specifications of the proposed street im- 
provements. On November 4, 1927, after full hear- 
ing on the pleadings and testimony duly taken the 
chancellor entered his final decree denying the prayer 
of appellants petition to validate its bonds in the 
amount stated. The appellant, City of Fort Myers, 
entered its appeal from said final decree. 

It is first contended that the motion to strike 
each and every the answers to the petition to vali- 
date should have been sustained in toto because they 
question the legality of the special assessments laid 
for the purpose of paying principal and interest on 
the bonds sought to be validated which cannot be done 
in a proceeding of this kind. 

The law seems well settled that a special assess- 
ment for local improvements cannot be collaterally 
attacked. Loeb v Columbia Township Trustees, 179 
U.S. 472, Sup. Ct. Rep.; City of Gladstone v Throop, 
71 Fed. Rep. 341; Burlington Savings Bank v City of 
Clinton, Ia., 106 Fed. Rep. 269; Board of Com’rs 
Franklin County, Ohio, v Gardnier Savings Inst. 119 
Fed. Rep. 36; Bass v City of Casper, 28 Wyo. 387, 
205 Pac. Rep. 1008; 208 Pac. Rep. 439, Text 1016; 
Moore v City of Yonkers, 149 C C A. 31, 235, Fed. 
485, 9 A. L. R. 590; Gracen v City of Savannah, 142 
Ga. 141, 82 S. E. Rep. 453; Hamilton on Special As- 
sessments, 726; Smith on Modern Law of Municipal 
Corporations, Vol. 2, Section 1198, note 384, 34 Corpus 
Juris 519. From these cases we deduce the rule that 
special assessments imposed for the purpose of pay- 
ing the interest and principal on municipal bonds 
which are by law a direct obligation of the municipality 
cannot generally be attacked in a proceeding to vali- 
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date. The reason for this rule is that the validity 
of such bonds depends on the power of the municipality 
to issue and pledge its resources and credit to pro- 
tect them. If issued as directed under the terms of 
a valid statute they may be validated irrespective of 
the regularity of the assessments imposed to reimburse 
the city for liquidating them. A different rule would 
apply where the validity or status of the bond is made 
to depend on the validity of the assessment rather than 
the power of the municipality to issue them. Cases 
where the city merely agrees to collect and disburse 
the proceeds of improvement certificates authorized 
for specific purposes are not analagous to this and 
have no place in this discussion. 

The legislature evidently had in mind the foregoing 
rule when it enacted the City Charter of the City of 
Fort Myers, because Section M of Section Fifty, 
authorizing the bonds here brought in question in ef- 
fect provides that if any special assessment made to 
defray the whole or any part of the street improve- 
ment made thereunder shall be in whole or in part 
vacated, annulled or set aside, if the city commission 
shall be satisfied that any assessment is so irregular 
or defective that the same cannot be enforced or col- 
lected or if the Commission shall have omitted to make 
the assessment when it might have done so, it may 
make a new assessment for the whole or any part of 
any improvement and if the second assessment shall 
be annulled it may make other and additional as- 
sessments till a valid assessment is made. In this pro- 
vision a direct and not a collateral attack on the as- 


sessments is contemplated if their validity is question- 
ed. 


In our view the serious questions presented here 
are those pertaining to the legality of the proceedings 
in the matter of issuing the bonds and not those af- 
fecting the validity of the special assessments. 


In Weinberger v Board of Public Instruction of 
St. Johns County, et al. Fla. 112 So. Rep. 
235, this court speaking through Mr. Justice Strum 
held that in a bond validation proceeding prosecuted 
under Section 3296 Revised General Statutes of Flor- 
ida, any matter or thing affecting the power or 
authority of a municipality to issue bonds or the regu- 
larity or legality of their issue, including questions of 
both law and fact, in so far as those matters or things 
could be lawfully prescribed, regulated, limited or dis- 
pensed with by the legislature in the first instance, or 
subsequently cured by a validating act, may be put 
in repose by a decree rendered pursuant to said Sec- 
tion 3296 et seq., Revised General Statutes of Florida, 
1920. So, also, may constitutional rights or privileges 
which are designed solely for the protection of the 
property rights of the individual concerned and which 
he may waive or with reference to which he may estop 
himself or as to which the legislature may lawfully 


limit the period of time within which such right or 
privilege may be exercised. Thompson v Town of 
Frostproof, 89 Fla. 92, 103 So. 118. If the resolution 
of other essential proceedings on which the bonds 
are based is a nullity because of conflict with or- 
ganic law this rule as to repose would not apply. 
Weinberger v. St. Johns County, supra. 

The bonds under consideration were issued by 
authority of Section fifty of Chapter 12719, Acts of 
1927, Laws of Florida, Sections B, C and J of which 
are as follows: 

“Section B. When the Commission may determine to 
make any public improvement or repairs in streets or districts 
and defray the whole or any part of the expense thereof by 
special assessment, the Commission shall so declare by reso- 
lution, stating the nature of the proposed improvement, de- 
signating the district or districts, street or streets to be so 
improved, what part or portion of the expense thereof is to 
be paid by special assessment, the manner in which said as- 
sessment shall be made, when said assessments are to be paid, 
what part, if any, shall be apportioned to be paid from the 
general improvement fund of the City; said resolution shall 
also designate the lands upon which the special assessment 
shall be levied; and in describing said lands it shall be suffi- 
cient to describe the lots and lands deemed to be specially 
benefited abutting upon and contiguous to the contemplated 
improvement, as: ‘All lots and lands adjoining and contiguous, 
or bounding and abutting upon such improvement.” Such 
resolution shall also state the total estimated cost of the im- 
provement.” 

Section C. At the time of the adoption of the resolution, 
as provided for in Section B of this Section, there shall be on 
file with the City Clerk of Fort Myers, plans and specifications, 
with the estimated cost of the proposed improvements, which 
plans and specifications and estimate shall be open to the inspec- 
tion of the public.” 

Section J. After the equalizing, approval and confirma- 
tion of the levying of special assessments for street improve- 
ments, as hereinbefore provided by Section H. of this Section, 
and as soon as a contract for said street improvement has 
been finally let, the Commission of the City of Fort Myers 
may, by resolution, issue bonds pledging the full faith and 
credit of said City to an amount not exceeding 70 per cent of 
the proportionate part of the cost of said street improvement 
to be paid by special assessment, and the estimated cost of 
said street improvement, as stated in the resolution provided 
for in Section B, shall be used as a basis of calculation in de- 
termining 70 per cent of the proportionate part of the cost 
of said street improvement to be paid by special assess- 
ment; such bonds shall be general obligations of the City of 
Fort Myers and if special assessments be not imposed and col- 
lected in respect of the improvement in season to pay the prin- 
cipal and interest of said bonds the Commission of said C'ty 
shall levy and collect on all taxable property in the City a 
tax sufficient to pay such principal and interest as the same 
respectively become due and payable. All bonds issued under 
the provisions of this Section shall be excluded from any limi- 
tation of bonded indebtedness prescribed by the Charter of the 
City of Fort Myers, or by general law. Said bonds shall be 
issued upon the adoption of a resolution by the Commission 
of the City for the issuing thereof, without submitting the ques- 
tion as to the issuance of said bonds to a vote of the electors 
of said City.” 

The contents of the resolution determining to make 
public improvements as required in Section B and 
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the resolution to issue Bonds as required in Section J 
as above quoted must determine the legality and regu- 
larity of any bonds issued thereunder. The specifi- 
cations enumerated in Section B and J not only go to 
the legality and regularity of the bonds in question 
but to the power of the municipality to issue them as 
well and are therefore necessary jurisdictional prere- 
quisites to their validity. Whether or not these reso- 
lutions meet the requirements of Section B and J. may 
be properly tested in a proceeding te validate. Wein- 
berger v. Board of Public Instruction of St. Johns 
County, supra. As an additional prerequisite to the 
bond resolution provided for by Section J it is neces- 
sary that the provisions of Section H of Section Fifty 
be complied with. Section H of Section Fifty is as 
follows: 

Section H. “Special assessments for the improvement, 
hard surfacing, resurfacing, paving and repaving of any street 
or streets, or sidewalk or sidewalks, and for laying and con- 
structing storm sewers, manholes, catch basins and access- 
ories, shall be payable by the owners of the property abutting 
on said street or streets or other benefited properties assessed 
for said improvement at the time and in the manner stipulated 
in the resolution providing for said improvement and _ said 
special assessments shall be and remain liens superior in 
dignity to all other liens, except until paid, from the date of 
the assessment upon the respective lots and parcels of land 
assessed, and shall bear interest at the rate of 8 ‘per cent 
per annum, and may be, by the resolution aforesaid, made 
payable in ten equal yearly installments, with accrued interest 
on all deferred payments unless paid within thirty days after 


said assessment shall stand approved and confirmed, as pro- 
vided in the preceding Section.” 


The resolution of the City Commission to make 
public improvements as authorized by Section B and 
the bond resolution as authorized by Section J are 
both grounded on the special assessments and the ap- 
portionment of benefits as authorized by Section A of 
Section Fifty which is as follows: 

Section A. “Special assessments against property deemed 
to be benefited by local improvements, as provided therein, 
shall be assessed upon the property specially benefited by the 
improvement in proportion to the benefits to be derived there- 
from, said special benefits to be determined and prorated ac- 
cording to the front footage of the respective properties 
specially benefited by said improvement, or by such other 
method as the Commission may prescribe.” 

We think from these requirements it is mandatory 
that before the resolution authorizing public improve- 
ments as provided in Section B can be legally adopted 
the City Commission must have determined that bene- 
fits will accrue to the property improved, the amount 
thereof, how such benefits will be prorated, and that 
special assessments will be made in proportion to said 
benefits as directed by Section A. It is further man- 
datory that the total estimated cost of the improve- 
ments as required by Section C shall be on file with 
the City Clerk of the City of Fort Myers at the time 
said resolution is adopted. It is also our opinion that 
the “estimated cost” of the improvement as referred 


to in Section C as here quoted does not contemplate 
or have reference to a mere fancied, haphazard or 
speculative estimate, but that it has reference to a 
reasonable bona fide estimate predicted on the plans 
and specifications on file with the City Clerk at the 
time of the adoption of the resolution for the public 
improvement. It may not be the actual estimate made 
by the builder nor the estimate or bid accepted from 
the contractor but it should ordinarily approximate 
these. Lambert v Sanford, 55 Conn. 437, 12 Atl. 519; 
People ex rel; Van Buskirk v Clark, 37 Hun. (N. Y.) 
201; McCormack v State, 42 Neb. 866, 61 N. W. 99; 
Webster New International Dictionary. Words and 
Phrases, Vol. 2. (Second Series) 333. 

The resolution of the City Commission declaring 
its purpose to make the public improvements as 
authorized by Section B was adopted June 3, 1927. 
It does not show on its face that the “estimated cost’ 
of the improvements was a reasonable bona fide esti- 
mate predicated on the plans and specifications on file 
with the City Clerk at the time the resolution was 
adopted. The answers of the respondents, citizens and 
taxpayers not only allege that the estimated cost of 
the improvements was not a reasonable and bona fide 
estimate so computed but that it was arrived at by 
arbitrarily adding forty-four per cent to the estimat- 
ed cost, making the estimated cost recited in the 
resolution One Hundred and Forty-four per cent of 
the actual estimated cost. The answers also allege 
that the estimated cost was padded in this manner 
in order that Seventy per cent of the padded esti- 
mate would cover the entire cost of the improve- 
ments for which bonds could be issued as author- 
ized by Section J. For this reason the chancellor found 
the resolution of June 3, 1927, void and his find- 
ing is amply supported by the evidence. The estimat- 
ed cost of the improvement and the resolution of 
June 3, 1927, determining to make said improvements 
being void, the resolution of August 29, 1927, pro- 
viding for the bond issue pursuant to Section J was 
also void because it was predicated on the estimat- 
ed cost of the improvements and the resolution of 
June 3, 1927, determining to make them, both of 
which were unauthorized. 

It is next contended that the resolution of June 
3, 1927, does not apportion the benefits to be de- 
rived from the public improvements as provided by 
Section A of Section 50, Chapter 12719, Acts of 1927. 

Section A of Section Fifty, Chapter 12719, Acts 
of 1927, is quoted at large in this opinion. In ef- 
fect it provides that special assessments may be im- 
posed on the property benefited by the local improve- 
ments in proportion to the benefits derived there- 
from and that such benefits shall be determined and 
prorated according to front footage or by any other 
method that the Commission may prescribe. The front 
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foot rule has generally been adopted in this coun- 
try to prorate benefits from local improvements 
though under said Section A of Section Fifty they 
may be prorated according to value, superficial area, 
districts, zones, front footage or by any other fair 
or equitable plan that the Commission may elect. Pro- 
vided, that in no instance shall the amount assessed 
against the property exceed the amount of benefits 
accruing to it. 

The resolution of June 3, 1927, resolves to make 
“public improvements of paving and to construct con- 
crete curb and gutter, together with the necessary 
storm sewers, catch basins, manholes and accessories.” 
It also determined to prorate the benefits to be de- 
rived from such improvements by the front foot rule. 
Section Fifty of Chapter 12719, Acts of 1927, being 
the act under which the Commissioners proceeded, 
commands that in no instance shall the amount as- 
sessed against the benefited or abutting property ex- 
ceed the amount of the benefits estimated to accrue 
to said property. The resolution on its face does not 
show any specific finding of benefits to the property 
improved or that such benefits were equal to or less 
than the special assessments. We think such a finding 
was mandatory. 


Inspection of the record discloses that it was de- 
termined to make the improvements in question by 
streets, that in many instances the street paving and 
the construction of storm sewers, catch basins, man- 
holes and accessories was done on different and wide- 
ly separated streets of the City. The cost of the en- 
tire program was ascertained by: First, dividing the 
total cost of paving each street by the sum of the 
front footage on both sides for the unit cost and 
this quotient multiplied by each owner’s front foot- 
age gave the amount of his paving assessment. Sec- 
ond, the entire cost of storm sewers, catch basins, 
manholes and accessories was divided by the sum of 
the front footage on both sides of the paved streets, 
this quotient multiplied by each owner’s front foot- 
age gave the amount of his storm sewer, catch bas- 
in, manhole and accessory assessment. The sum of 
said paving and storm sewer, catch basin, manhole 
and accessory assessments gave each owner’s total 
assessment. The record also discloses that the paved 
streets and the storm sewers, catch basins, manholes 
and accessories were in many instances remote from 
each other were disconnected in widely separated 
parts of the City and that the storm sewers, catch 
basins, manholes and accessories were of various and 
sundry sizes, dimensions and costs; yet all assessments 
of costs and determination of benefits from said im- 
provement was charged by the front footage against 
the streets paved without reference to the location, 
size, volume of service or cost of the storm sewers, 
catch basins, manholes, and accessories. 
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In an improvement program of the magnitude 
and variety of that involved here, there should have 
been a specific finding of benefits both as to pav- 
ing on the one hand and as to storm sewers, catch 
basins, manholes and accessories on the other. In 
other words, where there are several unconnected 
and distinct constructions or programs for improve- 
ment purposes there should be an adjudication or find- 
ing of benefits as to each program separately. It is 
true that storm sewers and catch basins are in the 
main auxiliaries to drainage and they may usually be 
constructed along with and become a part of a pav- 
ing program. When this is the case benefits as to them 
may be appraised and assessed in connection with ben- 
efits accruing from the paving program; but when 
the paving program and the storm sewer, catch bas- 
in, manhole and accessory program are in many in- 
stances remote and unconnected with each other as 
they appear to be in the instant case, there should be 
an adjudication of benefits as to each separately. When 
this is done benefits inuring to the property adjacent 
to and benefited by the paving program should be pro- 
rated to it according to the front footage benefits 
inuring to the property adjacent to and benefited by 
the storm sewer, catch basin, manhole and accessory 
program should be prorated to it according to the 
front footage with reference at all times to the volume 
of service, the size or dimensions of the sewer and 
whether or not the service is direct or incidental. As- 
sessments for the cost of a paving program can be 
justified only on the basis of special and positive ben- 
efits accruing to the lands improved while assess- 
ments for the cost of a storm sewer, program may 
be justified on the basis of direct, indirect, or inci- 
dental benefits. The test being whether or not lots 
and lands remote from the storm sewer are connected 
with or will drain into it. Thomas v. Gain, 35 Mich. 
156; Auditor General v. O’Neill, 143 Mich. 343, 106 
N. W. Rep. 895; Maggott v. City of Eau Claire, 81 Wis. 
326, 51 N. W. Rep. 566. We do not hold that instances 
could not arise in which the physical and other con- 
ditions would be such that it would be fair and equit- 
able to assess benefits and costs for a paving program 
and a storm sewer, catch basin, manhole and acces- 
sory program on identical and abutting lands as was 
done here but we do not think that this case falls in 
that class. 


In some jurisdictions it is the rule that special or 
peculiar benefits actually accruing and determined 
after a notice and hearing is essential to the validity 
of a special assessment while in other jurisdictions it 
is held that a presumption of special benefits found- 
ed upon a legislative declaration thereof is sufficient 
to justify an assessment in proportion to front foot- 
age or according to any other fair and reasonable rule. 
Dillon Municipal Corporation (5th ed.) Vol. 4, page 
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2615. The statute under consideration is controlled by 
_ the former rule. 

Special assessments for local improvements al- 
though resting on the taxing power are distinguishable 
in many respects from a_ general tax imposed for 
state, county or municipal purposes. The fair and just 
foundation on which special assessments for local im- 
provements rest is special benefits accruing to the 
property benefited that is to say benefits received by 
it in addition to those received by the community 
at large. Atlantic Coast Line v. City of Lakeland, de- 
cided August 1, 1927, rehearing denied January 4, 
1928. Dillon Municipal Corporations (5th Ed.) Vol. 
4, 2566; Baltimore v. John Hopkins Hospital, 56 Md. 
1; McMillan v. Butte, 30 Mont. 220, Text 225, 76 Pac. 
Rep. 203; Hanscom v. Omaha, 11 Neb. 37; Cain v. 
Omaha, 42 Neb. 120; 60 N. W. Rep. 368; Barnes v. 
Dyer, 56 Vt. 469; Oshkosh City Ry. Co. v. Winnebago 
County, 89 Wis. 435, 61 N. W. Rep. 1107. 


When the method of prorating benefits is adopt- 
ed and the amount of benefits determined it then be- 
comes the duty of the Commission or other assessing 
body to make assessments on all property specially 
benefited by the particular improvement according to 
the exceptional benefit each lot or parcel of property 
actually and separately receives. Judge Dillon ap- 
proves this method as right in principle and the most 
just in its practical workings. Dillon Municipal Cor- 
porations (5th Ed.) Vol. 4, Page 2568. 

Many elements enter into the question of determin- 
ing and prorating benefits in a case of this kind. They 
are physical condition, nearness to or remoteness from 
residential and business districts, proximity to the 
water, desirability for residential or commercial pur- 
poses and many others peculiar to the locality where 
the lands improved are located. No system of apprais- 
ing benefits or assessing costs has yet been devised 
that is not open to some criticism. None have attained 
the ideal position of exact equality but if assessing 
boards would bear in mind that benefits actually ac- 
cruing to the property improved in addition to those 
received by the community at large must control both 
as to benefits prorated and the limit of assessments 
for cost of improvement the system employed would be 
as near the ideal as it is humanly possible to make it. 
Witman v. City of Reading, 169 Pa. St. 375 32 Atl. 
Rep. 576; Hammett v. Philadelphia, 118 Pa. St. 535, 
12 Atl. Rep. 174. For all the record here discloses the 
rule as announced in the preceding paragraph was 
completely ignored. The assessments seem to have 
been predicated on the cost of the improvement rather 
than on the amount of benefits prorated and if any 
benefits were determined they were predicated on 
assessments rather than actual increase in value to the 
lands improved. We think it imperative under the ap- 
plicable statute that there must have been a specific 


finding of benefits that the assessments made were 
not in excess of the benefits found and that any as- 
sessment imposed without regard to the benefits found 
is arbitrary and invalid. Walsh v. Barron, 61 Ohio St. 
15, 55 N. E. Rep. 164; Doughten v. Camden, 72 N. J. 
L. 451, 63 Atl. Rep. 150; Simmons v. City of Passaic, 
42 N. J. L. 524; Gronin v. Jersey City, 38 N. J. L. 410; 
Sigler v. Fuller, 34 N. J. L. 227; Essen v. Common 
Council of City of Cape May, 77 N. J. L. 361, 72 Atl. 
Rep. 49; Hutcheson v. Storrie, 92 Tex. 685, 51 S. W. 
Rep. 848; Kettle v. Dallas, 35 Tex. Civ. App. 632, 80 
S. W. Rep 874. 

The statute brought in question fully warrants and 
we are planting our decision on safe grounds in hold- 
ing that it must appear that the assessments are not 
in excess of the benefits conferred upon the land. 
Kingsland v. Township Union, 37 N. J. L. 268; Van 
Houten v. Paterson, 37 N. J. L. 412; Essen v. Common 
Council of the City of Cape May, 77 N. J. L. 361, 72 
Atl. Rep. 49; Butler v. Montclair, 67 N. J. L. 
426, 51 Atl. Rep. 492. 


With reference to the construction of storm sewers, 
catch basins, manholes and accessories in addition to 
what we have said in the preceding paragraph it ap- 
pears that benefits were prorated and assessments 
were made for them solely against the lots and lands 
abutting the streets to be paved regardless of the lo- 
cation of such storm sewers, manholes, catch basins 
and accessories, that is to say that on many of the 
streets to be paved no storm sewers, manholes, catch 
basins and accessories are to be constructed and that 
in many instances storm sewers, manholes, catch . 
basins and accessories are to be constructed on streets 
which are to be paved, yet on such streets not to be 
paved no benefits are prorated and no assessments 
are made for said improvements, but the improved 
streets are made to bear the entire expense thereof. 
We regard such impositions as arbitrary and invalid 
and any attempt to enforce them as in disregard of all 
principles of justice and equity. 

In Rich v. City of Chicago, 152 Ill. 18, 38 N. E. Rep. 
255, it was held that in a special assessment for a 
sewer it is not essential that the property assessed 
should be contiguous to or abutting upon the improve- 
ment, if it be presently and specially benefited. Evi- 
dence that the market value of the property will be 
improved is sufficient to establish the benefit. It has 
also been held that assessments for sewer can not be 
sustained if private property intervenes so that the 
owner of the property assessed cannot make use of 
the sewer. State ex rel McKune v. Dist. Court of Ram- 
sey Co., 90 Minn. 540, 97 N. W. Rep. 425; Clarke v. 
Dunkirk, 75 N. Y. 612; People v. Kingston, 53 N. Y. 
App. Div. 58. In New Jersey it is held that land 
which cannot be drained into a trunk sewer until 
connecting laterals are built cannot be assessed for 
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the cost of the trunk sewer until the laterals are 
constructed. Kellog v. City of Elizabeth, 40 N. J. L. 
274; King v. Reid, 43 N. J. L. 186, text 192; McKevitt 
v. Hoboken, 45 N. J. L. 482; Morris v. City of Bayone, 
53 N. J. L. 229; 21 Atl. Rep. 453. In Illinois before 
property which is not on the line of the sewer can be 
assessed for its construction, a drainage district must 
be formed and provision must be made securing to 
such property the privilege of draining into the sewer 
in the future development of the system. Edwards v. 
Chicago, 140 Ill. 440, 30 N. E. Rep. 350; Clark v. Chi- 
cago, 214 Ill. 318, 73 N. E. Rep. 385; Snydacker v. 
West Hammond, 225 Ill. 154, 80 N. E. Rep. 93. Prop- 
erty which does not front upon the sewer may be as- 
sessed if it is within the drainage district, and if pro- 
vision is made for securing to the lands the right to 
drain into the sewer. Mason v. Chicago, 178 Ill. 499, 
53 N. E. Rep. 354. Where a sewer tax is to be borne 
by the adjacent property owners, it should be imposed 
only upon those individuals who can use the sewer and 
in proportion to the benefits received from its con- 
struction. Gilmore v. Hentig, 33 Kan. 156, 5 Pac. 
Rep. 781. From these citations and a farrago of others 
we glean that every improvement program is fraught 
with its peculiar difficulties and must stand or fall on 
the result of the solution of these difficulties. 

It follows that there should have been a determina- 
tion and proration of benefits to all streets not in 
the paving program but on which storm sewers, man- 
holes, catch basins, and accessories were to be con- 
structed and assessments should have been made 
against them in the same manner they are here direct- 
ed to be made, or there should have been an affirma- 
tive showing that the paving and the storm sewer, 
manhole, catch basin, and accessory program were one 
and the same and that the lands on the paved streets 
should properly bear the entire burden of the paving 
and the storm sewer, catch basin, manhole and acces- 
sory improvement. 


Assessments on the basis of benefits by the front 
foot rule may not apply to the construction of sani- 
tary sewers under the police power. Chicago, Mil- 
waukee & St. Paul Ry. Co. v. City of Janesville, 137 
Wis. 7, 118 N. W. Rep. 182. But in other instances 
they have generally been approved through out the 
country. Dillon on Municipal Corporations, (5th Ed.) 
Vol. 4, Page 2534 and cases cited; Walters v. City of 
Tampa, 88 Fla. 177, 101 So. 227; Anderson v. City of 
Ocala, 67 Fla. 204, 64 So. 775; Atlantic Coast Line Ry. 
Co. v. City of Lakeland decided August 1, 1927. Re- 
hearing denied January 4, 1928. The rule will not be 
applied or approved in cases where on account of pe- 
culiar or extraordinary facts the basis on which it rests 
does not exist and to require the abutting owner to 
make the improvements would amount to confiscation 
of his property without compensation. James v. Louis- 


ville, 19 Ky. Law. Rep. 447, 40 S. W. 912; Frantz 
v. Jacob, 88 Ky. 525, 11 S. W. Rep. 654; Preston v. 
Rudd, 84 Ky. 150; Broadway Baptist Church v. Mc- 
Atee, 8 Bush. (Ky.) 508. 

In Atlantic Coast Line Ry. Co. v. City of Lakeland, 
supra, this court said that where the special or peculiar 
benefits are substantially equal to the charge, the 
legislative authority in apportioning the cost to be 
borne by the property specially benefited may im- 
pose the entire reasonable and proper cost of the im- 
provement upon such property even though a second- 
ary or incidental benefit may also result to the public. 
If, however, the situation is reversed and the inci- 
dental benefit results to the property improved and 
the primary benefit to the public, tc require the abut- 
ting property to bear the entire expense would amount 
to an arbitrary and unwarranted servitude which 
cannot be imposed. In the instant case, it is shown 
that some of the streets to be paved are main thor- 
oughfares through the City of Fort Myers, some of 
them fifty-four and some thirty-six feet wide. It is 
also shown that some of the abutting properties have 
assessments on them that amount to confiscation. To 
require the adjacent property to bear the entire cost 
of paving streets of such width and at such expense 
under the showing made here would be an unlawful 
invasion of the organic property rights of the own- 
ers. As was said by Church, C. J. in Guest v. City 
of Brooklyn, 69 N. Y. 506: 

“The right to make a public street is based upon public 
necessity, and the public should pay for it. To force an ex- 
pensive improvement (against the consent of the owners, or a 
majority of them) upon a few property owners against their 
consent, and compel them to pay the entire expense under the 
delusive pretense of corresponding specific benefit conferred 
upon their property is a species of despotism that ought not 
to be perpetuated under a government which claims to protect 
property equally with life and liberty. Besides its manifest in- 
justice, it deprives the citizen practically of the principal pro- 
tections (aside from constitutional restraints) against unjust 


taxation, viz. the responsibility of the representative for his 
acts to his constituents.” 


Municipal officers and boards under statutes like 
the one under review have no more delicate or res- 
ponsible duty imposed on them than that of appraising 
benefits and laying assessments for public improve- 
ments. The great majority of our people are not only 
eager but insistent in their demands for highways and 
other improvements that cost them nothing. Public im- 
provements should at all times be dictated by public 
necessity rather than the agitation of those who have 
some personal motive to serve or those who bear little 
or no part of the expense of the improvement. When 
such a course is pursued the law providing for them 
becomes “certain in meaning, just in precept, conven- 
ient in execution, agreeable to the form of government 
and productive of virtue in those who live under it,” 
otherwise it will be fraught with ruinous and oppres- 
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sive burdens which cannot legally be imposed. It is 
true that every case of this kind must stand or fall 
on the facts peculiar to it but the discretionary pre- 
rogative of the City Commission to make street im- 
provements must not be undertaken under conditions 
that impose an excessive burden on or that amount 
to spoilation of one’s property. 

It is next contended that the notice dated June 
8, 1927, for hearing complaints of property owners 
as to assessments against them was insufficient to put 
them on notice of the equalization of assessments for 
storm sewers, catch basins, manholes and accessories. 


The heading of the assessment roll as published is 
as follows: 


“Assessment roll of special assessments for cost of paving. 


certain streets in the City of Fort Myers, Florida, as provided 
in resolution passed by the Commission of the City of Fort 
Myers, June 3, 1927.” 


The notice to property owners of the time and 
place where complainants as to assessments against 
them may be heard is as follows: 


“Notice of hearing complaints of property owners on as- 
sessments for cost of special assessments for street paving in 


the City of Fort Myers, Florida, and assessment roll thereto 
attached.” 


Inspection of the heading of the assessment roll 
and the notice to property owners discloses that no 
assessments are mentioned except those for paving. All 
references to storm sewers, catch basins, manholes and 
accessories being omitted. We think that under Section 
F of Section Fifty, City Charter of the City of Fort 
Myers, by virtue of which the assessment roll and the 
notice to property owners was promulgated the 
notice was a jurisdictional prerequisite to a valid as- 
sessment roll and since assessments were being made 
for paving, storm sewers, catch basins, manholes and 
accessories as well as paving, the notice was insuffici- 
ent for its purpose in that it was a substantial de- 
parture from the provisions and purpose of the statute 
requiring it. City of Jackson v. Tucker, 136 Miss. 787; 
101 So. Rep. 108; City of Mobile v. Mobile Light and 
Ry. Co. 141 Ala. 442, 38 So. 127. In re Delaware 
and H. Canal Co. 8, N. Y. 8S. 352. 

The chancellor also found that the plans and speci- 
fications, resolution of June 3, 1927 and the assess- 
ment roll provided for paving, storm sewers, catch 
basins, manholes and accessories in and over certain 
lands in the City of Fort Myers where no streets or 
easements therefor exist and it is not shown that 
said lands can ever be acquired for street purposes. 

In Thompson v. Town of Frostproof, 89 Fla. 92 
103 So. 118, this court held that bonds cannot be legally 
voted to improve streets where no streets in law ex- 
ist and it is not made to appear that they ever can or 
will exist. We also held that this was a proper ques- 
tion to be raised in a bond validation proceeding. It 
may be possible in the instant case to segregate the 
proposed streets where none may ever exist from the 


streets that do actually exist but the record shows 
that large sums were assessed to improve these pro- 
posed streets which was illegal because predicated on 
benefits not accrued and which may never accrue. 

For the reasons announced in this opinion the de- 
cree of the chancellor is affirmed. 

Affirmed. 

ELLIS, C. J. and WHITFIELD, STRUM, BROWN 
and BUFORD, JJ., concur. 


ALFRED H. WAGG CORPORATION, 
Appellant, 
vs. Palm Beach County. 
F. L. STITT & COMPANY, INC., 
a corporation, et al., 
Appellees. 
BUFORD, J. 

This is an appeal from an order made by Honor- 
able Elwynn Thomas, Judge of the Circuit Court of the 
Twenty-first Judicial Circuit of Florida, presiding in 
lieu of Judge C. E. Chillingworth, alleged to have been 
disqualified. The appellant had filed a petition to be 
allowed to intervene to contest the legality of the sale 
of certain lands the property of the proposed inter- 
venor in foreclosure of a lien for delinquent drainage 
district tax. 

On March 1, 1926, an order was made allowing 
Alfred H. Wagg Corporation to intervene by petition 
to oppose the confirmation of sale of certain lands 
and the making and delivering of a deed convey- 
ing the lands to F. L. Stitt & Company, Inc., a Cor- 
poration, under the provisions of a final decree of 
foreclosure of the drainage district tax lien and, there- 
after, on April 30, 1926, Judge Thomas made an or- 
der as Judge pro hac vice vacating the order of March 
1st and directing the Special Master to execute, 
acknowledge and deliver the deed to F. L. Stitt & 
Company, a Corporation. It is from this order that 
appeal was taken. 

It is insisted that the order made by Judge Thomas 
was void because there appeared no disqualification of 
Judge Chillingworth and, therefore, that Judge Thom- 
as was without authority to make any order in the 
case. The certificate of disqualification of Judge Chil- 
lingworth is in the following language: 

“I, the undersigned, C. E. Chillingworth, Circuit Judge of 
the Circuit Court of the Fifteenth Judicial Circuit of Florida, 
do hereby certify that subsequent to the institution of the 
above suit and subsequent to the entry of final decree therein 
I became the owner by purchase of land in the Lake Worth 
Drainage District, the same being land involved in the above 
and foregoing suit and that I have therefore become disquali- 


fied as Judge in said cause. 
“Dated March 26, 1925.” 


We can conceive a condition under which the facts 
set out in this certificate could be true and yet the 
conclusion that the Judge is disqualified be erroneous 
On the other hand, we can conceive a condition under 
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which the state of facts set out in the certificate be- 
ing true would disqualify the Judge to further proceed 
in the cause and, therefore, we must assume that the 
latter condition existed and that the conclusion of the 
Judge was warranted by the facts and was a correct 
conclusion, there being nothing in the record requiring 
a contrary holding. 

The petition to intervene interesse suo alleged that 
the petitioner was the owner of the real estate upon 
which the drainage district tax lien had been foreclosed 
by a final decree and which had been ordered sold to 
satisfy such decree. That at the time of the insti- 
tution of the suit the owner of the land was not made 
a party defendant and that neither the owner of the 
land at that time nor any of his successors in title had 
been made a party to the suit. That Alfred H. Wagg 
Corporation was a purchaser without notice pendente 
lite in good faith and for valuable consideration. That 
Alfred H. Wagg Corporation was not bound by the fin- 
al decree. That the report of the Special Master show- 
ing a sale of the property so owned by Alfred H. 
Wagg Corporation was made and filed only four days 
before the petition was filed to enjoin the confirma- 
tion of the sale and that this report of the Special Mas- 
ter was the first notice, either actual or constructive, 
which had come to Alfred H. Wagg Corporation or 
its predecessors in title concerning the foreclosure of 
the alleged lien. 

There are other allegations in the petition which 
are not needful to be considered at this time. 

One of the provisions of the legislative act under 
which the tax lien is sought to be foreclosed is, 

“Notice of the pendency of such suit shall be filed and 
recorded as in other suits of foreclosure of liens in this State.” 

This language must be construed to mean that in 
such suits Sec. 2853 Rev. Gen. Statutes of Fla. must 
be complied with, if purchasers in good faith, pen- 
dente lite, are to be bound by the final decree. This 
section is as follows: 

“No suit at law or in equity shall operate as a lis pendens 
as to any property involved therein until there shall have been 
filed in the office of the Clerk of the Circuit Court of the 
County where the property is situated, and shall have been 
recorded by him in a book to be kept by him for the pur- 
pose, a notice of the institution of such suit, containing the 
names of the parties, the t:me of the institution of the suit, the 
name of the court in which it is pending, a description of the 
property involved, and a statement of the relief sought as to 
such property.” 

Section 3076 Rev. Gen. Statutes requires the Clerk 
of the Circuit Court to keep a docket in which should 
be recorded all notices of lis pendens. 


The allegations of the petition to intervene being 
taken as true, we find that as to the property here 
involved the owner was not made a party. Neither were 
his successors in title to and including the Alfred H. 
Wagg Corporation, purchasers pendente lite in good 
faith and for valuable consideration, ever made parties 


to the suit or served with notice, either actual or con- 
structive, of its pendency. No notice of lis pendens was 
filed and recorded as required by Sec. 2853, supra. 
We must hold, therefore, that the final decree was not 
binding on Alfred H. Wagg Corporation. 

Persons purchasing or acquiring interests in prop- 
erty during the pendency of litigation without notice 
thereof, either actual or constructive, are wholly un- 
affected by any judgment which may subsequently be 
rendered in the action. 17 R. C. L. 1018; 30 Corpus 
Juris 11 Sec. 10; Wood v. Price, 79 N. J. Equity 620; 
Statterfield vs. Malone, et al., 35 Fed. 445; Romeu v. 
Todd, 51 Law Ed. 1098. 

It is true that the legislative act under which the 
suit to foreclose the lien is brought provides that: 

“Master shall deliver to the purchaser or purchasers at 
said sale or to the Board of Supervisors in case said property 
be bid in in the name of said District as hereinafter provided, 
a certificate showing such purchase, and said certificate shall 
show on its face that the same is subject to redemption with- 
in one year, and shall make a report of such sale or sales 
to the court from time to time. 

The title to said land so sold shall thereupon become 
vested in such purchaser, subject however, to the liens for all 
subsequent annual installments of drainage taxes and interest 
thereon and saving ‘to infants and insane persons having 
no guardian the rights they now have by law, and subject, 
further, to the right of the owner or of any person holding 
any lien or interest in said lands or any part of them, to 
redeem the same by the payment within one year from the 
date of sale into the hands of the clerk of said court of a sum 
of money sufficient to pay the past due annual installments 
and State and County taxes paid by the District, if any, costs, 
interests, including interest on the judgment at the rate of ten 
per cent per annum, and attorney’s fees charged against the 
same. Upon such redemption of any property, the cancellation 
of the certificate shall be entered of record. The court shall 
retain jurisdiction of such foreclosure suit until after the 
expiration of said period of redemption, and shall thereupon, 
upon proper application by the purchaser or holder of such 
cert ficate or certificates, make an order of confirmation con- 
firming the sales so made by the Master in all cases where 
there has been no redemption as above provided, and the same 
shall thereby become the owners in fee simple of the lands 
respectively bought by them, and the Master shall execute 
deeds to holders of such certificates and such deeds so executed 
and delivered pursuant thereto shall have the same probative 
force as deeds executed under judgments and decrees in other 
civil sections.” 

These provisions limit the period of redemption 
to one year from the date of sale. This limitation, how- 
ever, can only apply to owners who have had either 
actual or constructive notice of the pendency of the 
suit and can not be made to apply to owners who have 
had neither actual or constructive notice of the pen- 
dency of the suit. Such owners under a proper showing, 
such as has been made in this case, will be held to be 
entitled to the privilege of exercising redemption by 
complying with the provisions of the statute in that 
regard at any time before the confirmation of sale by 
order of court. 


The order appealed from is reversed with direc- 
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tions for further proceedings not inconsistent with 
this opinion. 

WHITFIELD, P. J. and TERRELL, J., concur. 
ELLIS, C. J. and STRUM and BROWN, JJ., con- 
cur in the opinion and judgment. 


Homer Addison, 
Plaintiff in Error, 

Vv. Charlotte County. 
The State of Florida, 

Defendant in Error. 

BROWN, J. 
While we recognize the force of plaintiff in error’s 
contention to the contrary, we cannot bring ourselves 
to believe that there was any reversible error in over- 
ruling the motion to quash the indictment because of 
the omission of the words “of another’’, when the pro- 
visions of Sections 6063-6064, Rev. Gen. Stats., are ap- 
plied. Surely the indictment was not “so vague, in- 
distinct and indefinite to mislead the accused and em- 
barrass him in the preparation of his defense, or ex- 
pose him after conviction or acquittal to substantial 
danger of a new prosecution for the same offense.” 
The language of the indictment “with intent to com- 
mit a felony, to wit: to steal, take and carry away 
goods and chattels of the value of more than $50.00, 
contrary to the form of the statute in such case made 
and provided,” follows the language of Section 5122, 
Rev. Gen. Stats., as amended by Chap. 8563 of the 
Laws of 1921, so closely as to indicate that the break- 
ing and entering was with the intent to commit grand 
larceny so as to come within the operation of Sec- 
tions 6063-6064 above referred to. The word “steal” 
may not be technically synonymous in meaning with 
the words “to commit larceny,” but it is nevertheless 
a very strong and significant word, and the commonly 
accepted meaning of that word is very well defined 
in the Standard Dictionary as follows: “To steal is 
to commit larceny.” The eighth commandment of the 
decalogue merely reads: ‘Thou shalt not steal”; yet 
was it ever doubted that it prohibited larceny of all 
kinds? See Gafford v. State, 79 Fla., 581, 84 So. 602, 
and Fountain v. State 109 So. 463, 92 Fla., 262. It is 
only under very exceptional circumstances that a per- 
son could be held guilty of larceny for taking his own 
property—such as where the owner takes his own 
goods from one who has a special property right in 
them and a legal right to withhold them from him. 
36 C. J. 756, 781; Percifield v. State Ill. So. 519; 
Fountain v. State, 109 Sou. 453. But as a general rule, 
one could hardly steal his own goods, though he might 
be guilty of a trespass in taking them under certain 
circumstances. Ordinarily, if he steals at all, it must 
be the goods of another. Therefore the omission of 
the words “of another’, while constituting a defect 
in the indictment, was not absolutely essential to a 


definition clearly indicating, for all practical purposes, 
all the elements of the offense of grand larceny, and 
could hardly have misled the accused or embarrassed 
him in the preparation of his defense. 


But there is to our minds a technical variance in 
the proof not as to the indictment as actually drawn, 
but as to the technical effect thereof, growing out of 
a defect in the indictment which is more serious than 
the one above discussed. The general rule is that, in 
cases of this kind, the ownership of the building should 
be laid, not in the holder of the legal title where he 
is not in possession, but in the actual occupant—the 
party in the possession and control of the building, un- 
less he is a mere servant. 9 C. J., 1044; Pells v. State, 
20 Fla., 774; Leslie v. State, 35 Fla., 171; 17 So. 555; 
Crosky v. State, 46 Fla., 122, 35 So. 153; Davis v. 
State 51 Fla., 37, 44 So. 757; Potter v. State, 109 So. 
91; Burns v. State, 104 So. 783; Collingsworth v. 
State, 113 So. 561; 4th Stand. Encye. Prac., 601. And 
as stated in Sec. 137, Vol. 3, Bishops Crim. Prac., ‘““The 
ownership of the building must be alleged, and with- 
out variance proved as laid. But the meaning of own- 
ership varies with the offense. Burglary is not a dis- 
turbance to the fee of the place as realty, but to the 
habitable security. Therefore, in burglary, ownership 
means any possession which is rightful as against the 
burglar.” Immediately following this, the author con- 
tinues: “Section 138. Under various circumstances the 
ownership may be laid equally well in one person or 
another; as, in the master, or in the servant occupy- 
ing under him. This is an important consideration, 
without which many of the cases will appear conflict- 
ing. In general, possession and occupancy by the al- 
leged owner are all that are required. While he need 
not own the fee, he need not even pay rent. ‘It is 
enough that it was his actual dwelling-house at the 
time.’ Even a possession unlawful as against the per- 
son claiming title, but lawful as against the burglar, 
will suffice. To illustrate, 2. Master and Servant. 
—-Where one as mere servant occupies a dwelling- 
house, the ownership is well laid in the master. Or, 
if the servant is in independent control, it may be laid 
in him, otherwise not. And it must be, if he pays rent 
to the master, who retains no authority over the prem- 
ises.” And in 9 C. J. 1044-5, it is said: “If premises 
are in the possession and occupancy of a tenant at the 
time of a burglary, the ownership may be laid in 
the tenant, and at common law it must be so laid or 
there will be fatal variance.” But we have held that 
the indictment is not sufficient if it omits the allega- 
tion of ownership, and merely alleges that the build- 
ing referred to therein was “occupied” by a named 
person. Potter v. State, supra. 


Here, the indictment alleges the breaking and en- 
tering “of a certain store building, then and there sit- 
uated, to-wit: a store building, the property of Pun- 


3 
3 
3 
3 
a 
= 
{ 
i 
Me 
| 
j 
| 
‘ 
| 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 87 


ta Gorda Investment Company, a corporation organ- 
ized and existing under the laws of the State of Flor- 
ida, and then and there being used as a store build- 
ing by R. K. Seward, doing business as the Punta Gor- 
da Dry Goods Company,” ete. Thus, by the indictment, 
the ownership was laid in the Punta Gorda Invest- 
ment Co. It should have been laid in R. K. Seward. The 
evidence tends to show that the building was owned by 
the Investment Company, but was occupied and used 
as a store by R. K. Seward, doing business as the Pun- 
ta Gorda Dry Goods Co. Thus, Seward was the party 
in possession and ownership should have been laid 
in him. Hence there was a variance in the proof, tech- 
nically considered. 

The reasons for requiring the ownership of the 
building to be alleged in the indictment are, as stat- 
ed in Davis v. State, supra: “(1) For the purpose of 
showing in the record that the building alleged to 
have been broken into was not the property of the 
accused, inasmuch as one cannot commit the offense 
of breaking and entering his own building; (2) For 
the purpose of so identifying the offense as to pro- 
tect the accused from a second prosecution for the 
same offense.” In this latter connection, see also Pot- 
ter v. State supra, which shows the importance of ac- 
curate averments in matters of this kind, in order to 
protect the accused from a second prosecution for the 
same offense. However, in this case, technically defec- 
tive as the indictment is, as above pointed out, yet the 
building is described with sufficient certainty to meet 
both of the purposes outlined in the Davis case. It 
certainly shows that the building was not the property 
of the accused, and it so identifies the offense and the 
building broken and entered as to protect the accused 


from a second prosecution for the same offense. Nor | 


could the indictment in this respect have possibly mis- 
led the accused or embarrassed him in the preparation 
of his defense, for it alleged both the real owner and 
the party in actual possession. 

It follows that there was no reversible error com- 
mitted in overruling the motion to quash the indict- 
ment. The other assignments of error are also deemed 
untenable. 

Judgment affirmed. 

WHITFIELD, TERRELL and STRUM, JJ., con- 
cur 


ELLIS, C. J., and BUFORD, J., dissent. 


Homer Addison, 
Plaintiff in Error, 
Vv. Charlotte County. 
The State of Florida, 
Defendant in Error. 
ELLIS, C. J., dissenting. 
The plaintiff in error was convicted of breaking 
and entering a store building with “intent to commit 


a felony, to-wit: To steal take and carry away goods 
and chattels of the value of more than fifty ($50.00) 
Dollars.” He seeks a reversal of the judgment on writ 
of error. 

The second assignment of error challenges the 
sufficiency of the indictment. A motion to quash it 
was made and overruled. The grounds of the motion 
were: that the indictment charged no offense; that 
it did not sufficiently charge the intent to commit a 
felony and that it does not allege the ownership of 
the building. All three of the grounds are argued 
under the second assignment of error. 

The indictment, omitting venue and signature, is 
as follows: 


“The Grand Jurors of the State of Florida, inquiring in 
and for the Body of the County of Charlotte, upon their oaths 
present, that Homer Addison, on the 3rd‘ day of September, 
A. D. 1926, at and in the County of Charlotte aforesaid, did 
break and enter a certain store building, then and there sit- 
uated, to-wit: a store building, the property of Punta Gorda 
Investment Company, a corporation organized and existing 
under the laws of the State of Florida, and then and there 
being used as a Store Building by R. K. Seward, doing bus- 
iness as the Punta Gorda Dry Goods Company, with intent 
to commit a felony, to-wit: To steal take and carry away goods 
and chattels of the value of more than fifty ($50.00) Dollars, 
contrary to the form of the Statute in such case made and 
provided and against the peace and dignity of the State of 
Florida.” 


The first attack on the indictment is that it is bad 
because it does not allege that the breaking and enter- 
ing was unlawful. 


The Statute, Section 5116 Revised General Statutes, 
denounces the crime of breaking and entering a build- 
ing with intent to commit a felony, or after having 
entered with such intent the breaking of such build- 
ing. It is the intent with which a person breaks and 
enters a building or after entering with such intent 
breaks it which constitutes the gravamen of the of- 
fense. In either case there must exist the intent to 
commit a felony when a person enters a building to 
constitute the offense. If he breaks the building be- 
fore entering the entry must be with intent to commit 
a felony; if he breaks the building after entering the 
entry must have been with such intent. 


If one enters a building, such as described in the 
above mentioned section without breaking but with 
intent to commit a felony, one commits the offense 
denounced by Section 5117 Revised General Statutes. 


The indictment in the instant case charges the of- 
fense in the language of the statute first mentioned. 
It charges the breaking and entering with intent to 
commit a felony. See Schley v. State, 48 Fla. 53, 37 
South. Rep. 518; Hollingsworth v. State, 73 Fla. 44, 
75 South. Rep. 612; Mills v. State, 58 Fla. 74, 51 
South. Rep. 278. 


In the last case cited this Court, speaking through 
Mr. Justice Parkhill, said: “The requisite degree of 
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certainty in an indictment must have reference to 
the matter to be charged and the manner or form of 
charging it.”” The matter to be charged in this case 
was the breaking and entering of the building with in- 
tent to commit a felony. The form in which such mat- 
ter was to be charged could not well be cast in better 
or more explicit words than those of the Statute. How 
the accused broke the building or how he entered it 
would be circumstances of no importance nor would 
they elucidate the act charged and make it clearer to 
the defendant; while the unlawful intention with 
which the entry was made could not be more clearly 
expressed or described than to say it was to “commit 
a felony.” To say that such an entry is unlawful would 
be tautologous. 


The second assault upon the indictment is that it 
fails to define the felony with the intent to commit 
which the accused broke and entered. On this point 
we are of the opinion that the words of the statute 
“to commit a felony” are not in themselves sufficiently 
clear or explicit to advise the defendant of the nature 
and cause of the accusation. The particular felony 
which it is alleged the defendant entered to commit 
should be named or the circumstances constituting 
such a felony should be set out that it might appear 
whether the purpose or intent with which the accused 
entered was indeed to commit a felony. 


There are many felonies with the intent to com- 
mit which one might break and enter and it could 
not be said that under an accusation of breaking 
and entering with intent to commit a felony any one 
of them might be proven and secure to the accused 
his constitutional right to be informed of the nature 
and cause of the accusation against him. 


It has been held that where the name of the crime 
intended to be committed is given the indictment need 
not set out its elements. See State v. Watson, 102 
Iowa 651, 72 N. W. Rep. 283. 


The Statutes of this State upon the subject of the 
crime of breaking and entering are but reenactments 
of the common law offense of burglary with certain 
elements of the latter crime omitted, as the commission 
of the offense at night and the building entered a 
dwelling house. The elements retained are a breaking, 
an entry, the building of another and the intent to 
commit a felony. Thus the common law offense of burg- 
lary has been extended. 


Many states hold that in addition to the allegation 
that the intent was to commit a felony the indictment 
should go further and set forth such elements of the 
intended felony as would be necessary in an indictment 
for such felony so that the court may say whether the 
offense intended was a felony or not. Barnhart v. 
State, 154 Ind. 177, 56 N. E. Rep. 212; Draughn v. 
State, 76 Miss. 574, 25 South. Rep. 153; Sullivan v. 


State, 7 Okl. Cr. 307, 123 Pac. Rep. 569; 9 C. J. 1050; 
4R. C. L. 486. 

The indictment in this case not only fails to name 
the particular felony which the accused intended to 
commit but it also fails to allege the elements of grand 
larceny as defined by our statute. See Sec. 5122 Re- 
vised General Statutes. The words: “Intent to commit 
a felony, to-wit: To steal take and carry away goods 
and chattels of the value of more than fifty ($50.00) 
Dollars,” is not the equivalent of an allegation that 
the crime intended was the felony of grand larceny 
because to constitute that offense the goods must be 
the goods of another. There should be no intendments 
or presumptions against the accused to supply the 
defects of pleading. 

It is much better, as this Court has often suggested, 
to employ the words of the statute in preparing in- 
formations or indictments and not substitute others 
for them, but if one will not follow the language of 
the statute and insists upon substituting other words 
therefor they should at least be sufficient to clearly 
and definitely charge an offense and not be so uncer- 
tain as to make it necessary to invoke a presumption or 
intendment against the accused to clarify the language 
used. 

The motion to quash the indictment should have 
been granted. 

BUFORD, J., concurs. 


Gordon Denmark and 
Berta Hall, 
Plaintiffs in Error. 
V. Duval County. 
The State of Florida, 
Defendant in Error. 

ELLIS, C. J. 

The plaintiffs in error were convicted of the mur- 
der of James Hall, the husband of Berta Hall one of 
the plaintiffs in error. To the judgment and sentence 
of death they took a writ of error. Assignments of 
error were filed in this Court in behalf of the defend- 
ants severally but there is no brief here upon the as- 
signments in behalf of Gordon Denmark. A brief was 
filed in behalf of Berta Hall and the case orally argued 
by her counsel on February 1, 1928. 


As to Gordon Denmark the assignments of error 
may be treated as abandoned. See Beville v. State, 61 
Fla. 8, 55 South. Rep. 854; Cannon v. State, 62 Fla. 
20, 57 South. Rep. 240; Smith v. State, 65 Fla. 56, 61 
South. Rep. 120; Lambright v. State, 34 Fla. 564, 16 
South Rep. 582; Holland v. State, 39 Fla. 178, 22 South 
Rep. 298; Mathis v. State, 45 Fla. 46, 34 South Rep. 
287; Lamb v. State, 50 Fla. 106, 38 South. Rep. 906; 
Cross v. State, 89 Fla. 212, 103 South. Rep. 636, Davis 
v. State, 87 Fla. 505, 100 South Rep. 739. 


The assignments of error in behalf of Berta Hall 
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may likewise be treated as abandoned by strictly 
applying the rule because the brief contains no argu- 
ment, principle of law, or citation of authority in 
support of the assignments. Where the brief upon an 
assignment of error consists merely of a statement that 
the ruling complained of is erroneous it cannot be con- 
sidered as an argument on the point. This Court has 
often called attention to that interpretation of the 
rule. It follows that when there is a mere amplification 
of the statement but which in the last analysis amounts 
to nothing more than a bare challenge or objection to 
the ruling it cannot be considered as argument. 

The fourteen assignments of error made in behalf 
of Berta Hall may under the rule be considered as 
abandoned, but in view of the serious nature of the 
case, the comparatively youthful age of the defend- 
ants, the unfeeling cruelty of the act with which they 
were charged and convicted, which seemed to show 
them to be calloused to every gentle impulse, we have 
examined the record to discover error that may be 
considered harmful. 


The case, as shown by the bill of exceptions, was 
briefly as follows: The deceased, James Hall, husband 
of Berta, was killed on June 6, 1926, in front of his 
store, which was located in the northern part of the 
city of Jacksonville at Twenty-sixth street and Cleve- 
land avenue. The killing occurred Sunday morning 
about one o’clock A. M. According to the physician’s 
description of the wounds inflicted upon the man’s 
face and head which produced his death he was fired 
upon at close range by a person who used a shot gun. 
The defendant Denmark fired the shot. Pursuant to 
a plan formed by him and Berta to kill her husband 
he waited for his victim for a long-time under or near 
a flight of steps which were built on the outside of 
the store building as the means of access to the second 
floor above which was used as an apartment house. 
Berta Hall and her husband lived in the same building, 
probably on the ground floor. The deceased conducted 
a grocery store in that building. He had just returned 
from delivering goods. A man named Woods, who 
also lived in the same building on the second floor, re- 
turned with Hall. They both went upstairs. After a 
short time Berta Hall came upstairs to Wood’s room 
and asked her husband to come down to the store 
as she was afraid to be there alone. Hall then de- 
scended the stairs to the sidewalk in front of his store. 
Denmark was concealed under the staircase waiting 
for Hall. When the latter came down the stairs to the 
sidewalk Denmark shot him. When Woods heard the 
explosion of the gun he came down immediately to the 
sidewalk and found Hall lying where he had fallen. 
Berta and her sister were in the store. The former 
asked her sister and Woods to go for Denmark who 
lived around the corner on another street. 


Denmark confessed that he committed the mur- 


der. He said that he had been persuaded to do it by 
Berta, who supplied him with the shotgun and told 
him when to shoot; that the matter was planned by 
them and that night when Hall returned she said to 
Denmark that she would go upstairs and get Hall to 
come down and that when he came Denmark should 
shoot him. Hall came down, and according to Den- 
mark, stumbled, tripped, or unbalanced from drunken- 
ness, fell to the sidewalk, while lying there Denmark 
shot him. All of this Denmark confessed. The confes- 
sion of murder in which Denmark implicated Berta 
Hall was confirmed by her in a confession to officer 
Smith, in which she said, alluding to Denmark: “If I 
had known the damned fool didn’t have sense enough 
to keep his mouth shut I would have killed him (allud- 
ing to her husband) myself.” 

In this connection it may not be out of place to 
say that the defendant Gordon Denmark offered by 
his counsel to introduce evidence to show that the 
confession made by him to officer Smith was induced 
by a fraud practiced by the police in allowing a per- 
son who pretended to have the power of divination to 
enter the defendant’s cell at the jail and by the use of 
playing cards so worked upon the feelings of the ig- 
norant, superstitious youth that he was induced by 
fear and the hope of bettering his spiritual condition to 
confess as he later did to officer Smith. 

That evidence should have been admitted. It was 
error to have excluded it in that all the circumstances 
attending an extra judicial confession should be re- 
ceived that the court may determine its admissibility 
and the jury consider its value. See 3 Ency. of Ev. 346- 
347; Gantling v. State, 40 Fla. 237, 23 South. Rep. 857. 
But we think the error was harmless so far as the 
defendant Berta Hall was concerned, as the story 
however obtained and for whatever motive told, was 
in all essential respects confirmed by her and con- 
fessed to be true. As to the other defendant, whose 
confession it was, it was harmless because it is ordin- 
arily some such motive or impeiling mental force which 
induces every confession of crime. Besides when on the 
stand as a witness he told without objection the whole 
story of how the confession was obtained. 


It is fear of material or physical harm, or hope 
of material reward which renders a confession ined- 
missible. In the case of People v. Smalling, 94 Cal. 112, 
29 Pac. Rep. 421, a voluntary confession of murder 
which appeared to have been made to free the defend- 
ant’s sister, then under arrest for the crime, from 
suspicion was held to be admissible. And in Woolfolk 
v. State, 85 Ga. 69, 11 S. E. Rep. 814, a confession 
not made.to any one but in prayer and overheard was 
held to be admissible. 


A confession voluntarily made but procured by 


artifice, falsehood, or deception is admissible. See Rex 
v. Derrington, 2 Carr. & P. 418, 12 Eng. C. L. Rep. 
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650; Levison v. State, 54 Ala. 520; Stone v. State, 105 
Ala. 60, 17 South. Rep. 114; Cornwall v. State, 91 Ga. 
277, 18 S. E. Rep. 154; Gates v. People, 14 Ill. 433; 
State v. Brooks, 92 Mo. 542, 5 S. W. Rep. 257; State 
v. Rush, 95 Mo. 199, 8 S. W. Rep. 221; Heldt v. State, 
20 Neb. 492, 30 N. W. Rep. 626, 57 Am. Rep. 835; 
People v. Wentz, 37 N. Y. 303; State v. Harrison, 115 
N. C. 706, 20 S. E. Rep. 175; Commonwealth v. Cres- 
singer, 193 Pa. St. 326, 44 Atl. Rep. 433; see also 
Burton v. State, 107 Ala. 108, 18 South. Rep 284. 

If any inducement was held out to the defendant 
by means of the tricks with cards it does not appear 
that the person performing the tricks was one in auth- 
ority or in any wise connected with the prosecution 
or the accused, who might, considering such relation, 
have reasonably been led to suppose that such person 
could procure the material benefits promised. A con- 
fession procured by spiritual exhortation is competent. 
See Commonwealth v. Goodwin, 186 Pa. St. 218, 40 
Atl. Rep. 412, 65 Am. St. Rep. 852; 3 Ency. of Ev. 321. 

Upon the cross examination of the witness Smith, 
who told of the confession by both Denmark and Berta 
Hall, the latter’s confession was again told in detail 
and much more that she said about Hall’s maltreat- 
ment of her. She said that her husband treated her 
with “brutality and meanness” when he was drunk and 
that he was drunk Saturday afternoon and night and 
was “lying there on the sidewalk drunk when he was 
shot.” On that examination she confirmed again the 
confession of Denmark in every essential particular. 


C. C. Cothran was called by the State in rebuttal 
and testified that Denmark had offered the witness a 
hundred dollars to kill Hall. In the brief counsel con- 
tended that the evidence should not have been admit- 
ted. No objection or exception was made or taken to 
the evidence so the point is not presented. The order 
in which evidence is produced at a trial in any case 
however is discretionary with the court and will not 


be interfered with unless clearly abused. See Barber 


v. State, 5 Fla. 199; Thomas v. State 47 Fla. 99, 36 
South. Rep. 161; Davis v. State, 54 Fla. 34, 44 South. 


Rep. 757; Barker v. State, 74 Fla. 95, 76, South. Rep. 
676. 


It is unnecessary to discuss the relations existing 
between the two defendants and the _ horrible life 
which, according to the woman’s testimony, she had 
been compelled to live with her drunken and brutal 
husband, out of which her relations with Denmark 
and her hard life with Hall, apparently grew the desire 
to kill the latter. She was about twenty-eight years 
of age. According to her testimony her life with Hall 
for a long while had been a continuous tragedy in 
which she was the victim of drunken frenzy, the 
body servant of her bestial partner. The situation con- 
tinued until about a year before the homicide when 
the man’s conduct toward his wife became almost 
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savagely cruel. As she expressed it, she “just had to 
run” continuously ‘for my (her) life.’”’ She had borne 
him three children.; two of them are living, the young- 
est about five years of age. She had seen her husband 
beat those children and bruise them with heavy blows 
and was afraid to oppose him. In this extreme, when 
Hall in his antagonism to her his ferocious temper 
increased by a day’s drinking threatened to kill her 
and the children “before morning,” she sought the as- 
sistance of Denmark to kill him. She mistook her rem- 
edy. It was unlawful to resort to a shot gun and mur- 
der. 

The jury heard the whole story of the woman’s 
unhappy life and pathetic helplessness in her fight 
with her husband for her life and the lives of her 
children. The jury had before them all the circum- 
stances as she related them in her crude, uncultured, 
semiliterate way, and decided that she and Denmark 
were guilty of a premeditated design to unlawfully 
kill Hall and acted upon it. The evidence was suffici- — 
ent to support the verdict and we have discovered no 
error of law in the trial. 

So, the judgment of the court is affirmed. 

STRUM, and BROWN, JJ., concur. 

WHITFIELD, P. J. and TERRELL and BUFORD, 
JJ., concur in the opinion and judgment. 


Florida Land Investment Company, 
Plaintiff in Error, 
Vv. Duval County. 
Lucy R. Williams, et al., 


Defendants in Error. 
TERRELL, J. 


Plaintiff in error, as plaintiff below brought an 
action of ejectment in the Circuit Court of Duval 
County to recover possession of Block 121 in Pablo 
Beach North. The declaration was as prescribed by 
statute, the plea of not guilty was entered, the issues 
were submitted to a jury, and a verdict was re- 
turned for the defendants. Judgment was entered on 
the verdict and writ of error was taken to this court. 


The record discloses that the Florida Land Invest- 
ment Company bought the land involved in this cause 
from F. T. Nooney, November 8, 1913, paying part 
of the purchase price in cash and giving Nooney a 
purchase money mortgage for the balance. It later de- 
veloped that Nooney had an imperfect title to said 
lands, so to perfect the title acquired from Nooney the 
Florida Land Investment Company on December 26, 
1913, bought the title of Florida East Coast Railway 
Company therein. On March 4, 1915, Nooney assigned 
his purchase money mortgage to Lucy R. Williams, de- 
fendant in error, who on December 22, 1915, instituted 
her suit to foreclose the same. Final decree in the 
foreclosure suit was entered September 20, 1917, and 
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she was put in possession by virtue of a writ of as- 
sistance May 28, 1918. 

Florida Land Investment Company then brought 
this action of ejectment predicating its right to recov- 
ery on a perfect record title by mesne conveyances 
from the United States. Mrs. Williams defense to this 
action was, that the mortgage given by Florida Land 
Investment Company to Nooney and assigned to her 
contained full covenants of warranty and that the 
subsequently acquired title from the Florida East 
Coast Railway Company inured to her benefit and 
was acquired by her through the foreclosure pro- 
ceedings. As against Mrs. Williams, Florida Land In- 
vestment Company contended that the outstanding and 
paramount title held by the Florida East Coast Rail- 
way Company and purchased by it was not covered 
by the Warranties of the purchase money mortgage 
from Nooney. 

Judgment in favor of Mrs. Williams was rendered 
which on writ of error to this court was reversed on 
the ground that the mortgage being a purchase money 
mortgage given as a part of the transaction in which 
the premises were purchased was an exception to the 
general rule, that where a mortgage contains full cov- 
enants of warranty, title acquired by the mortgagor 
after the execution of the mortgage inures to the bene- 
fit of the mortgagee, Florida Land Investment Com- 
pany v. Williams, 84 Fla. 157, 92 So. 876. 

The mandate from this court went down in due 
course and a new trial was had, resulting in a verdict 
and judgment in favor of Mrs. Williams to which the 
instant writ of error was taken. 

On the second trial Mrs. Williams defense was 
predicated on an equitable estoppel extracted from the 
following statement of facts: 

“The Florida East Coast Railway Company had an agree- 
ment with Nooney to the effect that if Nooney would engage 
counsel and assist it in clearing title to Block 121 in Pablo 
Beach North with other lands owned by it (Florida East Coast 
Railway Company), it would quit-claim any right or title it 
had in and to said Block 121 to said Nooney and would make 
no claim thereto. That Florida Land Investment Company ac- 
quired title to said Block 121 from the Florida East Coast 
Railway Company on the representation that it had secured 
the Nooney title inducing said Railway Company to believe that 
when it gave its quit-claim deed to Nooney it was fulfilling its 
agreement with him, consequently Florida Land Investment 
Company got that title charged with a trust in favor of 
Nooney and in favor of Mrs. Williams claiming through Nooney. 
Florida Land Investment Company is therefore, estopped to 
assert the title acquired by it from the East Coast Railway 


Company against Mrs. Williams because the said Railway 
Company is likewise estopped from doing so.” 


As against the equitable estoppel so set up as a de- 
fense by Mrs. Williams, Florida Land Investment Com- 
pany set up its counter estoppel extracted from the 
following statement of facts: 


“Florida Land Investment Company advised Nooney that 
it had discovered that the paramount title to the lands in ques- 
tion was in the Florida East Coast Railway Company and that 
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though Nooney had warranted said title he refused to acquire 
title from the Florida East Coast Railway Company. Nooney 
kept silent touching his agreement with the Florida East Coast 
Railway Company to quit-claim to him. Florida Land Investment 
Company denied that it procured the deed from the Florida 
East Coast Railway Company for the purpose of protecting the 
Nooney title, but contended that said deed was given in con- 
sideration for certain improvements made by it for the Florida 
East Coast Railway Company in the vicinity of the lands cov- 


ered by said deed.” 

An equitable estoppel as affecting land titles is 
a doctrine by which a party is prevented from set- 
ting up his legal title because he has through his 
acts, words or silence lead another to take a position 
in which the assertion of the legal title would be con- 
trary to good equity and good conscience. Terrell v. 
Weymouth, 32 Fla. 255, 13 So. 429; Hagan v. Ellis, 39 
Fla. 463, 22 So. 727; Coram v. Palmer, 63 Fla. 116, 58 
So. 721; Thomas v. Goodbread, 78 Fla. 278, 82 So. 835. 
An equitable estoppel is a proper defense to an action 
of ejectment in this state and evidence to sup- 
port it is admissible under the plea of not guilty. 


The rule is also well settled that if the defendant 
offers an estoppel as his defense the plaintiff may as- 
sert a counter estoppel and proof of the counter estop- 
pel sets the matter at large, that is to say one estoppel 
neutralizes the other, leaving the matter as if neither 
estoppel had been offered. Branson v. Wirth, 17 Wall. 
32, 21 L. Ed. 566; Shaw v. Broadbent, 129 N. Y. 114, 
29 N. E. 238, 21 C. J. 1110, 10 R. C. L. 841. When it 
comes to proving the estoppel or the counter estoppel 
each party carries an equal responsibility. Such proof 


must be clear, convincing and free from reasonable 
doubt. 


The cause went to the jury on testimony supporting 
both the estoppel and the counter estoppel. Which was 
proven, may be said to be the main question presented 
for their solution. It was for the jury to solve this ques- 
tion. The evidence was contradictory, but it resolved all 
doubts in favor of the truth of the facts constituting 
the estoppel and returned its verdict for the defendant. 


On the record made we are unable to say that error 
was committed. 


The jury reaching the conclusion that the estoppel 
was proven necessarily believed the purported agree- 
ment between Nooney and the Florida East Coast Rail- 
way Company. It follows that the Florida East Coast 
Railway Company was trustee for Nooney and that 
the quit claim deed given by it to Florida Investment 
Company was charged with a trust in favor of Mrs. 
Williams, the defendant in error. The burden proving 
such trust appears to have been fully carried and to 
have complied with the rule announced by this court 
in Quinn v. Phipps, Fla. 113 So. 419, and 
cases cited. 

Other errors assigned have been considered but on 
the whole showing made we are unable to say that 
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reversible error was committed so the judgment below 
is affirmed. 

WHITFIELD, P. J. and BUFORD, J., concur. 

ELLIS, C. J. concurs in the conclusion; BROWN, 
J., concurs in the opinion. 

STRUM, J., dissents. 

STRUM, J. (dissenting). 

In my judgment the evidence wholly fails to show 
the existence of a resulting trust in favor of Nooney 
with reference to the Florida East Coast title which 
can avail him or the defendant (Nooney’s assignee 
under the purchase money mortgage) as against this 
plaintiff under the circumstances conclusively estab- 
lished by the evidence. I therefore dissent. 


G. A. McLeod, 
Plaintiff in Error. 
Vv. Dade County. 
Henry R. Chase, as 
Sheriff Dade County, 
Defendant in Error. 

ELLIS, C. J. 

McLeod, the plaintiff in error, was arrested upon a 
warrant charging him with the crime of embezzlement. 
He was committed to await the action of the Criminal 
Court of Record and was required to enter into an ap- 
pearance bond in the sum of fifteen thousand dollars. 
He obtained a writ of habeas corpus from the Circuit 
Court of Dade County and moved for his discharge 
on the Sheriff’s return. The writ was issued on No- 
vember 16, 1927, and the Sheriff’s return was made 
the same day. He produced the body of McLeod and the 
original commitment of him as issued by the magis- 
trate. The writ of commitment is regular in all res- 
pects and recited that from an examination held by 
him it appeared that there was just reason to believe 
that McLeod was guilty of the offense charged. 

On the 26th of November McLeod’s Attorneys 
caused to be filed, what is termed, McLeod’s reply to 
the Sheriff’s return, denying that he was guilty of 
the offense charged and denying that there was any 
evidence before the Committing Magistrate to show 
that a crime had been committed or that there was 
good cause for believing that he was guilty. 

On December 8th the Honorable Circuit Judge re- 
viewing the evidence held that McLeod should have 
been discharged by the Committing Magistrate as the 
evidence was insufficient upon which to hold the pe- 
titioner, McLeod, upon the charge preferred against 
him. The learned Judge however declined to order 
McLeod’s discharge because he said the Supreme Court 
in the case of White v. Penton, 92 Fla. 837, 110 South. 
Rep. 533, held that the use of the writ of habeas cor- 
pus to test the sufficiency of the evidence upon which 
a charge may have been based was not sanctioned by 
the court. The petitioner was remanded to the custody 


of the Sheriff but was ordered to be released upon his 
own recognizance in the sum of fifteen thousand dol- 
lars. 

On the 10th day of December the Sheriff caused 
to be filed in the Clerk’s office another return in 
which it was stated that the petitioner had made the 
bond for fifteen thousand dollars before Honorable 
H. F. Atkinson, Judge of the Circuit Court on the 16th 
day of November. Judge Atkinson’s order was that 
while he would not discharge the relator he would 
be relieved from the necessity of finding sureties upon 
his bail. 

Suv it appears from these proceedings that upon 
the evidence adduced the Honorable Circuit Judge 
deemed the petitioner to be innocent of the crimes 
charged, that the facts in evidence constituted no of- 
fense, and that he should have been discharged by 
the Committing Magistrate. We agree with the learn- 
ed Judge in that conclusion. 

The difference between McLeod and the prosecu- 
tor Jos T. Kingsley grew out of a contract for the 
sale of lands located in Liberty and Franklin Coun- 
ties in which a sum of money as a “binder” had been 
placed in a bank in Miami for McLeod to be paid over 
to him, or the Corporation of which he was was presi- 
dent, at such time as he should produce a warranty 
deed for the lands conveying a marketable title to 
eighty per cent of them. 

It seems that the money was transmitted by the 
bank to McLeod’s corporation through a bank in 
Tampa and the sum was disbursed for the use and 
benefit of McLeod’s company. Afterwards it was 
discovered that title could not be perfected to a re- 
quisite amount of acreage and the negotiations failed. 
The depositor of the money demanded return of it by 
McLeod with which request he failed to comply. 

It also appears that although McLeod is techni- 
cally not discharged he is in fact not restrained of his 
liberty and is under his own recognizance. In this 
state of the case it appears to us that the question 
is purely a moot one. The relator is not deprived of 
his liberty and the evidence being reviewed by a court 
of competent jurisdiction is found to constitute no 
offense of the kind charged. 


The writ of habeas corpus was designed as a speedy 
method affording a judicial inquiry into the cause of 
an alleged unlawful actual deprivation of personal 
liberty. See Porter v. Porter, 60 Fla. 407, 53 South. 
Rep. 546, Ann. Cas. 1912 C 867 n. 


An inquiry in such proceedings goes to the legality 
of the alleged detention of the prisoner. Crooms v. 
Schad, 51 Fla. 168, 40 South. Rep. 497. 

Since a conviction under a void statute is void and 
a person held under such a judgment would be dis- 
charged, see Ex parte Knight, 52 Fla. 144, 41 South. 
Rep. 786, 120 Am. St. Rep. 191; Harper v. Galloway, 
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58 Fla. 255, 51 South. Rep. 226, 26 L.R.A. (N.S.) 794, 
n, 19 Ann. Cas. 235, a person held in unlawful confine- 
ment under a state of facts which constitute no offense 
under the law will be.discharged on writ of habeas 
corpus. The case of White v. Penton, supra, does not 
apply. 

The relator should be discharged because nothing 
may be accomplished by a dismissal of the writ of 
error. 

WHITFIELD, TERRELL, BROWN and BUFORD, 
JJ., Concur. 


WHITFIELD, J. concurring. 


Within their authority, officers may enforce the 
law that is applicable to the facts of the case; and to 
act without supporting appropriate facts would be 
to enforce the individual will, not the law. 

The writ. of habeas corpus has been used in this 
State to release a person held under a commitment is 
sued on a preliminary hearing before a county Judge 
acting as a committing magsitrate, where the evidence 
wholly failed to sustain the charge on which the com- 
mitment was made. See Ex parte Brandau, 26 Fla. 142, 
7 South. Rep. 528. See also Ex parte Eagan, 18 Fila. 
194; Ex parte Harfourd, 16 Fla. 283; 29 C. J. 63. 


The writ of habeas corpus is more far reaching 
in such classes of cases for the reasons that commit- 
ting magistrates are courts of inferior and limited 
jurisdiction and that no appeal or writ of error lies 
from their commitment. See Bronk v. State, 48 Fla. 
461, text 471, 31 South. Rep. 248. In State v. Vas- 
zuez, 49 Fla. 126, 38 South. Rep. 820, the petitioner 
was held upon an information filed in the Crimin- 
al Court of Record. In White v. Penton, Sheriff, 92 
Fla. 837, 110 South. Rep. 533, the sufficiency of the 
charge as made and the validity of the statute were 
presented for determination. See Ex parte Prince, 27 
Fla. 196, 9 South. Rep. 659; In re Robinson, 73 Fla. 
1068, 75 South. Rep. 604; Spooner v. Curtis, 85 Fla. 
408, 96 South. Rep. 836; Ex parte Knight 52 Fla. 144, 
41 South. 786; Harper v. Galloway, 58 Fla. 255, 51 So. 
266, 26 L. R. A. (N.S.) 749 N, 19 Ann. Cas. 235; Lewis 
v. Nelson, 62 Fla. 71, 56 So. 436. 

The statute provides that on habeas corpus the 
court shall either discharge, admit to bail or remand to 
custody “as the law and the evidence shall require” 
Sec. 3577, Rev. Gen. Stats. 1920; Ex parte Harfourd, 
supra. 

The constitution of this State provides for the 
election of Justices of the Peace and defines their jur- 
isdiction as trial courts, and confers upon each Justice 
of the Peace “power to issue process for the arrest 
of all persons charged with felonies and misdemean- 
ors not within his jurisdiction to try, and make the 
same returnable before himself or the county judge 
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for examination, discharge, commitment or bail of the 
accused.” Sections 21, 22 Art. V. 

The authority of a Justice of the Peace as a com- 
mitting magistrate is judicial in its nature, but it is 
special and limited; and though the power is conferred 
by the constitution the exercise of it is regulated by 
statute. Unless the authority is exercised as the statute 
prescribes it is ineffectual. 

The statute requires the committing magistrate 
“to ascertain whether there is good ground to hold 
the accused to bail” Sections 6024-6031 Rev. Gen. 
Stats.; and provides that the committing magistrate 
shall require bail in bailable cases if after examina- 
tion he “shall be satisfied that there is good ground 
to hold the accused to bail.” Sec. 6036. 

The statutory “examination” contemplates a con- 
sideration of all pertinent evidence adduced. If there 
is substantial legal evidence direct or circumstantial 
of all the elements that are essential to the offense 
charged and by such evidence the magistrate “shall 
be satisfied that there is good ground to hold a person 
accused to bail,” the magistrate may require bail or 
commit to jail in default thereof, and his action is 
within his jurisdiction, whether his decision is cor- 
rect or erroneous. 

On habeas corpus taken by one committed by a 
committing magistrate, the court may examine into 
the sufficiency of the complaint to charge a criminal 
offense, and may consider the evidence that was ad- 
duced before the magistrate to determine whether 
there is substantial legal evidence of all the ultimate 
facts that are essential to be proven at the trial to con- 
vict the accused of the offense charged. The court on 
habeas corpus will not weigh conflicting testimony or 
measure the credibility of competent witnesses. See 
State ex rel v. Huegin, 110 Wis. 189, 85 N. W. 1046, 
62 L. R. A. 700; 29 C. J. 64; State v. Ross, N. D. 

170, N. W. 121; 35 Nov. 80. 

Nor will the court on habeas corpus determine the 
probative force of conflicting or controverted testi- 
mony on which the charge is based, or the sufficiency 
of a substantial defense. White v. Penton, Sheriff, 
supra. 

The evidence will be examined only to determine 
whether there is any substantial evidence of all the 
essential elements of the charge on which the accused 
was committed. 100 A. S. R. 31; 12 R. C. L. 1242. — 

STRUM and BROWN, JJ., Concur. 

BROWN, J., concurring. 


The weight of authority appears to support the rule 
that on habeas corpus the court may inquire whether 
there was any legal evidence before the committing 
magistrate to sustain the charge for which he was 
committed; that is, whether there is any evidence up- 
on which the magistrate might reasonably find the ex- 
istence of “good ground” (which means “probable 
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cause”) for holding the accused for trial. This is in 
a sense jurisdictional, as to commitments by Justices 
of the Peace. If there is no such evidence, as was the 
case here, the prisoner should be discharged. If there 
is such evidence, although controverted, the court will 
not endeavor to determine whether the magistrate ex- 
ercised his jurisdiction erroneously in deciding as to 
the weight and credibility of the conflicting testi- 
mony but will remand the prisoner. As pointed out 
in the case of White v. Penton, in which the writer 
concurred and which I think is good law, it is not the 
function of the court on habeas corpus to determine 
the guilt or innocence of the accused on the merits. 


W. A. Clark, Contestant, 
Appellant, 
v. Santa Rosa County. 
Millard F. Caldwell, Jr., as 
executor under the last will 
and testament of W. W. Clark, 
deceased. offered for probate, 
Appellee. 

TERRELL, J. 

W. W. Clark, a member of the bar of this Court 
died testate, March 30th, 1926, at Milton, Florida. 
April 2, 1926, W. A. Clark, father of the testator, 
filed a caveat in the office of the County Judge of 
Santa Rosa County resisting the probate of the alleged 
will of the said W. W. Clark. April 20, 1926, Milliard 
F. Caldwell, Jr., late law partner of the deceased and 
the executor named in his (W. W. Clark’s) will of- 
fered in the County Judges Court at Milton, Santa 
Rosa County, the purported will of the said W. W. 
Clark for probate. May 11, 1926, W. A. Clark filed 
his objections to the probate of the said will, said ob- 
jections being predicated on mental incapacity to ex- 
ecute the will and undue influence on the part of 
the beneficiaries under the will. 

At final hearing August 25, 1926, on considering 
the pleadings and a large volume of oral and documen- 
tary evidence and the argument of counsel the County 
Judge entered his order refusing to admit the alleged 
will of W. W. Clark to probate. October 5, 1926, ap- 
pellee, as executor of the will, filed with the County 
Judge his petition seeking to require counsel for con- 


testant to furnish him (appellee) a copy of the testi-. 


mony taken at the hearing before the County Judge. 
That petition was denied. October 16, 1926, Milliard 
J. Caldwell, Jr., as executor of the will, entered his 
appeal from the order of the County Judge refusing 
to admit the alleged will to probate and from the or- 
der of the County Judge refusing to direct the sten- 
ographer employed by counsel for contestant to furn- 
ish him (Milliard F. Caldwell, Jr.) a copy of the 
testimony taken at the hearing before the County 
Judge. Said appeal was made returnable before the 


Circuit Court of Santa Rosa County January 12, 1927. 
February 28, 1927, the contestant, W. A. Clark, filed 
in the office of the clerk of the Circuit Court of Santa 
Rosa County a motion to dismiss said appeal. April 
19, 1927, the Judge of the Circuit Court entered his 
order overruling the contestants motion to dismiss 
said appeal and reversing the order of the County 
Judge refusing to admit the purported will to probate. 

April 23, 1927, the contestant entered his appeal 
from the order of the Circuit Court dated April 19, 
1927, making said appeal returnable before this court 
June 30, 1927. Two questions are brought here for our 
consideration, viz: (1), Did the Circuit Judge err in 
refusing to dismiss the appeal, and (2) Did the Circuit 
Judge err in reversing the order of the County Judge 
because of his failure to require the testimony taken 
before him on the contest of the will to be reduced to 
writing. 

On the 14th day of April, 1928, appellee filed in 
this court his consent to the reversal of the decree of 
the court below upon each and every ground assigned 
by the appellant but without determining the nature 
or extent of the error assigned; reversal being on the 
“confession of errors” so entered, consent to said re- 
versal having been given here by appellant through 
his attorney in fact, and by his counsel and by the 
trustees named in the will of the testator. 

In view of the circumstances detailed above, our 
conclusion is to reverse the decree of the chancellor 
upon such “confession of errors,” without giving any 
views as to the extent of the error. The decree will be 
reversed accordingly and the cause remanded with 
instructions to the chancellor below to enter his decree 
affirming the judgment of the County Judge of Santa 
Rosa County refusing to admit the will of the testator 
to probate. Gray v. First National Bank of Pensacola, 
31, Fla. 590, 12 So. 215; Garzo v. J. H. Brophy Con- 
struction Company, 66 Fla. 607, 64 So. 234, 4. C. J. 
1161, note 91, Text 1161. 

Ordered and decreed accordingly. 

WHITFIELD, P. J. and BUFORD, J., concur. 

ELLIS, C. J. and STRUM and BROWN, JJ., con- 
cur in the opinion and judgment. 


C. E. Farrington. 


Appellant. 
v. Broward County. 
Victoria B. Harrison, et al, 
Appellees. 


STRUM, J. 

This is an appeal from a final decree cancelling 
and setting aside a warranty deed bearing date Sep- 
tember 1, 1920, executed by the appellee Victoria B. 
Harrison, as grantor, to appellant, C. E. Farrington, 
as grantee, recorded in Deed Book 22, at page 104, 
of the Public Records of Broward County, conveying 
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Lot 22 of Block 26 of the Town of Ft. Lauderdale. 
The bill of complaint was brought by Victoria B. Har- 
rison, the grantor. . 

The basis for the relief sought by the bill and 
granted by the decree appealed from is that the exe- 
cution of the deed in question was procured by the 
grantee fraudulently and in violation of the obliga- 
tions and duties of the grantee arising from the rela- 
tionship of attorney and client which existed between 
the parties at the time of the execution of the deed, 
the grantee being the attorney of the grantor. The 
grantee contends that the property in question was 
conveyed to him pursuant to a legitimate agreement 
with his client, the grantor, as part of his remuner- 
ation for services performed, and that there was no 
abuse of the existing confidential relation. 

We are mindful of the rule which subjects trans- 
actions of this nature, when questioned, to the closest 
scrutiny of the Courts, particularly courts of equity, 
and of the burden to be borne by the attorney in sus- 
taining such transaction. Bolles v. O’Brien, 63 Fla. 
342; 59 South. Rep. 133. 

We also bear in mind the oft reiterated rule that 
while the findings of the chancellor on the facts where 
the evidence is heard by him, and the witnesses are 
before him, are entitled to more weight in the Ap- 
pellate Court than where such findings are made in 
a cause where the testimony was not taken before 
the chancellor, yet in either case the chancellor’s find- 
ings should not be disturbed by an Appellate Court 
unless shown to be clearly erroneous. Sandlin  v. 
Hunter Co., 70 Fla. 514, 70 South Rep. 553; Travis 
v. Travis, 81 Fla. 309, 87 South. Rep. 762; Lucas v. 
Wade, 43 Fla. 419, 31 South. Rep. 23. 

- On the other hand, where a decree is manifestly 
against the weight of the evidence or contrary to and 
unsupported by the legal effect of the evidence, then 
it becomes the duty of the Appellate Court to reverse 
such decree. Carr v. Leslie, 73 Fla. 233, 74 South. Rep. 
207: Florida National Bank v. Sherouse, 80 Fla. 405, 
86 South Rep. 279; Gill v. Chappelle, 71 Fla. 479, 71 
South. Rep. 836; Lightsey v. Washington Park Prop- 
erties, 112 South. Rep. 555. 

The evidence in this case is lengthy and in many 
essentials unique. The probability of the occurrence of 
another case upon substantially the same state of facts 
as is here involved is too remote to justify a com- 
prehensive review of the evidence. The evidence was 
taken largely before a master; some of it was by de- 
position, and some taken before the chancellor. 

There is much credible evidence, including that 
of disinterested witnesses, as well as corroborative 
circumstances, to support the contentions of the de- 
fendant below. In its essential features, complain- 
ant’s evidence is meager and to us unconvincing. 


We entertain great respect for the views of the 


chancellor, but a careful study of the case convinces 
us that the decree is manifestly contrary to the weight 
and legal effect of the evidence. The decree appealed 
from is therefore reversed. 
TERRELL, BROWN and BUFORD, JJ., Concur. 
ELLIS, C. J. and WHITFIELD, J., dissent. 


G. Adolphus, 
Appellant, 
Vv. Pinellas County. 
H. H. Baskin, et al, as City 
Commission for City of Clearwater, 
Appellees. 

BUFORD, J. 

The City Commission of the City of Clearwater, 
proposing to let a contract for the erection of a certain 
municipal building and jail addition at a designated 
place, procured competent architects to prepare plans 
and specifications for such building and, acting 
through the City Manager, published a notice calling 
for bids for the construction of said building to con- 
form to the plans and specifications so prepared and 
on file. The notice required certain conditions to be 
met and certain things to be done as incident to the 
filing of bids to erect the building. Some eight differ- 
ent persons, firms and corporations presented bids 
for the construction of the building according to the 
plans and specifications referred to. 

It is alleged that B. F. Walker & Son were able, 
efficient and responsible contractors and that they met 
all conditions required to be met by contractors in 
and about presenting their bid and that they bid and 
offered to construct the building in accordance with 
the plans and specifications for the sum of $45,960.00. 
That among others bidding to construct the build- 
ing in accordance with plans and specifications as re- 
quired, was one George F. Gillespie who bid and of- 
fered to construct the building according to the plans 
and specifications for the sum of $53,221.00. That 
although the bid of Gillespie was $7,261.00 or more 
than 15% above the bid submitted by B. F. Walker & 
Son, the City Commission awarded the contract to 
Gillespie and entered upon the official minutes of 
the Commission that the contract was awarded to Gil- 
lespie because “he is a local man, will use local con- 
tractors and local labor and will patronize local supply 
houses.” 


A tax payer, feeling aggrieved at this action by 
the City Commission, filed a bill to enjoin the City 
Commission from making and entering into and from 
signing and executing a contract with Gillespie for the 
doing and performing of the work contemplated in 
the notice, and for which the bid was made, and from 
permitting him entering upon the property and under- 
taking to build the said building under his said bid. 


A temporary restraining order was granted. Later 
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on coming in of demurrer and motion to dissolve the 
restraining order, an order was made sustaining the 
demurrer, dissolving the restraining order and dis- 
missing the bill. 

The demurrer admits the allegations of the bill 
which are well pleaded. 

It is, therefore, admitted that Walker & Son were 
responsible bidders, that they were ready, willing 
and able to construct the building in accordance with 
the plans and specifications which had been adopted 
and that the only reason or cause which actuated the 
Commission in its attempt to award the contract to 
Gillespie was that as stated in the face of the minutes 
heretofore quoted. 

Section 10 of Chapter 9710, Laws of Fla., being 
the Charter Act of the City of Clearwater, provides 
for the appointment of a City Manager; Section 29, 
among other things, provides that the City Manager 
shall be purchasing agent of the City and further 
provides “But in any case if an amount in excess of 
$200.00 should be involved, opportunity for competi- 
tion shall be given.” There appears to be nothing in 
the City Charter which requires the City Commission 
to let contracts for public work to the lowest respons- 
ible bidder, but the reasonable exercise of power by 
municipal governmental authorities is always required 
as a matter of public policy and fidelity to public trust. 
The allegations of the bill of complaint, which are ad- 
mitted to be true, show that the proposed awarding 
of the contract to Gillespie was solely because of ad- 
vantages which would accrue to particular members 
of the community and which would accrue to them as 
individuals and the practical result of such awarding 
of the contract was to unnecessarily deplete the pub- 
lic fund in the sum of $7,261.00 for the personal ben- 
efit of those individuals who would be benefitted by 
the contract being let to that particular bidder. The 
substantial rights of tax payers would be materially 
affected by this exercise of authority. 

Unreasonable action taken under color of auth- 
ority that materially affects substantial rights of per- 
sons and of tax payers is contrary to the principles 
upon which our system of government is founded. See 
Willis v. Special Road & Bridge District, 73 Fla. 446, 
74 Sou. 495; Autuono vs City of Tampa 87 Fla. 82, 
99 Sou. 324. 

The order dissolving the temporary injunction sus- 
taining the demurrer and dismissing the bill of com- 
plaint should be reversed and the cause remanded for 
further procedure not inconsistent with this opinion 
and it is so ordered. 

Reversed. 

WHITFIELD, P. J. and TERRELL J., Concur. 

ELLIS, C. J. and STRUM and BROWN, JJ., Con- 
cur in the opinion and judgment. 


Daniel Pink Chesser, 
Plaintiff in Error, 
Vv. Hillsborough County. 
State of Florida, 
Defendant in Error. 
BUFORD, J. 

In this case the undisputed evidence shows that 
the plaintiff in error and his wife separated some 
seven years before the institution of this prosecution. 
That the wife had returned to the domicile of her 
mother and took with her the children; that about 
two years later she sued for and obtained a divorce; 
that about the time the divorce was granted an agree- 
ment was entered into between Chesser and his wife 
in pursuance of which Chesser turned over practic- 
ally everything he had, in consideration of her agree- 
ment that she would not claim alimony and that she 
would from then on take care of the children. That 
the wife and children then moved to Tampa and estab- 
lished their residence in Tampa and that Chesser re- 
mained on a little farm in Alachua County. That 
about four years prior to the institution of this suit 
Chesser was injured and that he also became unable 
to perform any physical work by reason of prior 
affliction; that for one year he was unable to perform 
any work at all and that for the past three years 
he has been unable to earn a livelihood beyond what he 
could produce on a small plot of land about 160 yards 
square; that he has been unable to do ordinary manu- 
al labor and that he is not equipped to do any other 
kind of work, that he has been unable to procure 
money with which to pay taxes on his little farm. The 
evidence further shows that he had no notice that his 
children were not being adequately provided for. 

We do think that the agreement between 
Chesser and his wife, that she would take the children 
and support them in consideration of his turning 
over certain property to her, relieved him from 
the legal duty of caring for his children, but until 
such time as he had notice that this provision which 
he had made for their support had proven inade- 
quate to accomplish that end, he could not be held to 
have the criminal intent to withhold from the children 


the means of support without some further evidence . 


than that he had failed to further supply the means 
of support. 


The unlawful withholding means of support con- 
templates first the existence of the means of support 
and then the withholding thereof. This existence of 
the means of support may be evidenced by the physical 
and mental ability of the parent to produce the means 
of support, or it may be evidenced by the financial 
worth and ability of the parent to contribute the sup- 
port. In this case the evidence is that the accused 
possessed no vocation except that of an ordinary 
farmer or farm laborer and that he was possessed of no 
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property except a small farm which was heavily en- 
cumbered by mortgage and that for the past several 
years he had been to such an extent physically unable 
to perform manual labor and farm work. That he 
can only produce a scant supply of farm products in- 
adequate to meet his personal necessities. That for 
two years past he had been unable to procure enough 
money to pay State and County taxes assessed against 
his real estate. 

We think that under the facts as disclosed by the 
record in this case the State failed to produce suf- 
ficient evidence to warrant a conviction in that the 
State failed to produce evidence of material facts 
necessary to sustain the charge, having failed to show 
that the accused was either physically or financially 
able to produce the means of support, the withholding 
of which constituted the gravamen of the charge 
against him. 

The judgment should be reversed and it is so 
ordered. 

Reversed. 

WHITFIELD, P. J. and TERRELL, J., concur. 

ELLIS, C. J. and STRUM and BROWN, JJ., concur 
in the Opinion and judgment. 


STATE OF FLORIDA, Ex Rel. 
FRED H. DAVIS, as Attorney 
General, and Ex Rel. GEORGE A. 
DAVIS, 
Relators, 
v. Original. 

G. A. TYLER, W. C. JACKSON, 
W. H. McBRIDE, C. B. JONES 
and W. P. WILKINSON, as, and 
composing the BOARD OF COUNTY 
COMMISSIONERS OF VOLUSIA COUNTY, 
a political subdivision of the 
State of Florida, 

Respondents. 

WHITFIELD, J. 

The alternative writ of mandamus issued herein 
upon the relation of the Attorney-General of the State 
and of a resident citizen taxpayer of Volusia County, 
alleges in substance that a special Act of the legisla- 


ture, House Bill No. 1694, Chapter 13486, Laws of. 


Florida, provides that the county commissioners of 
Volusia county are “authorized and required to pur- 
chase, as soon as practical the East Seventy-two (72) 
feet of Lot four (4), Block Three (3) Rogers DeLand, 
for Court House purposes and to cause the Court 
House, now contracted to be built, to be constructed in 
the approximate center of the present Court House 
site and the land to be acquired under the provisions 
of this Act. Provided, however that said land shall 
not be acquired at a cost to exceed Sixty-five thousand 
Dollars ($65,000.00). 
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“Section 2. That the County Commissioners of Volusia 
County, Florida, are hereby authorized and empowered to pay 
for said property, in whole or in part, out of any surplus funds 
available for general purposes and shall issue a promissory note 
or notes for the payment of the whole or such portion of the 
purchase price of said property as there shall not be funds 
otherwise available to effect said purchase. Said promissory 
note or notes shall bear interest not to exceed six per cent 
per annum. 

“Section 3. That said promissory note or notes shall be 
general obligations of the County of Volusia, State of Florida. 


“ ‘Section 4. That said County Commissioners are authoriz- 
ed and required to levy such special tax for the payment of 
said promissory note or notes, together with interest, as shall 
be necessary to pay off the said promissory note or notes to- 
gether with interest in such time as shall seem advisable to 
the said Board of County Commissioners, provided that said 
note or notes shall be paid off in not to exceed five years.’ 


“That the lands referred to in said Act are adjoining 
and contiguous to those owned by the County of Volusia and 
on which the respondents, as its Board of County Commis- 
sioners, have contracted for the construction of a court house; 
that as will be observed from the language of said Act, it is 
mandatory in its character, ministerial in its nature, unconnect- 
ed with the exercise of any discretion or judgment, and imposes 
a duty on respondents to proceed as directed therein. That 
acting in compliance with said Act (House Bill No. 1694), 
on July 12th, A. D. 1927, the respondents, as the Board of 
County Commissioners of Volusia County, Florida, adopted a 
resolution providing for the purchase of the land described 
therein pursuant to the terms thereof, and notified the James 
Peterson Construction Company to discontinue work under 
its contract for the construction of said court house, pending 
such purchase; that on July 25th, A. D. 1927, a bill of complaint 
was filed by one T. K. Apgar in the Circuit Court of Volusia 
County, seeking to have the said Act of the Legislature (House 
Bill No. 1694) declared null and void and to restrain the re- 
spondents, as the Board of County Commissioners of Volusia 
County, a political subdivision of the State of Florida, or 
anyone by, or through them, from recognizing or attempting 
to carry out the terms of said Act; that a temporary restrain- 
ing order was granted without notice, on the date the said bill 
was filed; that a motion to dissolve the said temporary re- 
straining order was granted by Judge J. C. B. Koonce, pro hac 
vice, on August 26th, 1927, from which last mentioned order 
an appeal was taken to this Court, and that this Court did on 
the 13th day of March, A. D. 1928, decide the foregoing to be 
the facts in the case and in favor of the validity of said 
Act (House Bill No. 1694), reference to which decision is 
most respectfully prayed. That Respondents, as the Board 
of County Commissioners of Volusia County, Florida, elected 
to act under and pursuant to said act of the Legislature of 
Florida, (House Bill No. 1694) and, so acting thereunder, en- 
tered into negotiations with one George A. Davis, the owner, 
for the purchase of the East 72 feet of Lot Four (4), Block 
Three (3), Rogers Map of DeLand, Florida, same being the 
lands specifically described in said legislative Act at and for 
the price of Sixty-five Thousand Dollars ($65,000.00), and agree 
with said Davis on the price of Sixty-five Thousand Dollars 
($65,000.00), and he agreed to sell, and said County Commis- 
sioners agreed to buy said property at and for the said price, 
such price to be evidenced by notes of Volusia County, Florida, 
in the aggregate principal sum of sixty-five Thousand Dol- 
lars ($65,000.00), bearing interest at the rate of six per cent 
per annum; that pursuant to said legislative Act, and the fore- 
going agreement and negotiations, George A. Davis, the owner, 
prepared, properly executed, and tendered in open meeting to 
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respondents, as the Board of County Commissioners of Volusia 
County, a good and sufficient warranty deed conveying said 
above described property, which respondents, as such Board 
of County Commissioners, at the time said deed was so tender- 
ed, did refuse to accept same, stating they could not proceed 
further with the transaction at that time because of a re- 
straining order in the case of Apgar against themselves, and 
others, involving the validity of House Bill No. 1694, which 
case was recently decided by this Court. That the respondents, 
as the Board of County Commissioners of Volusia County, 
Florida, having elected to and having proceeded under House 
Bill No. 1694, as hereinabove set forth, was thereafter, and is 
now estopped from repudiating and abandoning the same, and 
the owner is obliged to perform, which he now is, and always 
has been ready, able and willing so to do. That the respondents, 
as the Board of County Commissioners of Volusia County, 
Florida, after the rendition of the above mentioned decision in 
this Court, on, to-wit, the 16th day of March, A. D. 1928, met in 
Special Sessions and passed the following resolutions: 


“BE IT RESOLVED BY THE BOARD OF COUNTY 
COMMISSIONERS OF VOLUSIA COUNTY, FLORIDA: 

“ ‘That the motion of the Board of County Commissioners 
passed at its meeting on July 12th, A. D. 1927, substantial- 
ly as follows: 

“‘That the Board of County Commissioners for and on 
behalf of Volusia County, Florida, purchase the lot described 
in House Bill No. 1694, provided it can be purchased in 
strict conformity with House Bill 1694 as made and provided 
by the Legislature of Florida.’” be and the same is hereby 
revoked, repealed and rescinded. 

““BE IT RESOLVED BY THE BOARD OF COUNTY 
COMMISSIONERS OF THE COUNTY OF VOLUSIA AND 
STATE OF FLORIDA: 

“‘That the Clerk of the Board of County Commissioners 
be, and he is hereby instructed to immediately notify the 
Contractor, Peterson Construction Company and T. K. Apgar 
to resume work on the construction of the Court House for 
Volusia County, Florida, in accordance with the original 
and authentic plans and sepecifications on or before Mon- 
day, March 19th, A. D. 1928, and that they continue work 
on the construction of said Court House continuously until 
the same has been fully completed.’ 

“That the action of the Board of County Commissioners 
of Volusia County, Florida, in passing the foregoing resolutions 
is in direct violation and in opposition to the requirements of 
House Bill No. 1694. 

That the East Seventy-two (72) feet of Lot Four (4), 
Block Three (3), Rogers DeLand, is available to, and can be 
purchased by respondents, as the Board of County Commis- 
sioners of Volusia County, Florida, for Court House purposes, 
at a cost not to exceed sixty-five thousand ($65,000.00) Dollars, 
as is required in the Legislative Act in question (House Bill 
No. 1694). 

“That although according to the averments hereinbefore 
set forth, it is the duty of said respondents, as the Board of 
County Commissioners of Volusia County, Florida, imperative 
‘and ministerial in its nature, and unconnected with any ele- 
ment of discretion or judgment, to comply with the require- 
ments of House Bill No. 1694; respondents have expressly 
manifested their intention not to perform the same. 

THESE ARE THEREFORE TO COMMAND YOU the said 
G. A. Tyler, W. C. Jackson, W. H. McBride, C. B. Jones and 
W. P. Wilkinson, as, and composing the Board of County Com- 
missioners of Volusia County, a political subdivision of the 
State of Florida, to forthwith take such proper action as will 
result in the purchase by Volusia County, a political subdivision 
of the State of Florida, of the East seventy-two (E72) feet 


of Lot 4, Block 3, Roger’s DeLand, as described in House Bill 
No. 1694, in accordance with the requirements of said act; and 
that you forthwith do all other things incidental to carry out the 
primary purpose of the said legislative act, and that, in default 
thereof you, be and appear before the Supreme Court of the 
State of Florida at the Supreme Court building in the City of 
Tallahassee, Florida, on the 8rd day of April, 1928, at ten 
o’clock A. M., and that you then and there show cause why 


you have failed and refused so to do; and then and there have 
you this writ.” 


Respondents filed a motion to squash and also a 
demurrer to the altérnative writ on grounds that the 
statute is merely permissive and not mandatory; that 
the official acts referred to are discretionary and not 
controlled by mandamus; that the command of the 
alternative writ is vague, indefinite and uncertain; 
and respondents are required to look beyond the writ 
for its commands, &c &c. 

The relators move for a peremptory writ. 

In Apgar v. Wilkinson et al Fla. ‘ So. ‘ 
the statute here considered, House Bill 1694, Chapter 
13486 Acts of 1927, was held to be valid as authority 
to the county commissioners to do the things com- 
manded by the act; but it was not there necessary to 
decide whether the act is mandatory or merely permis- 
sive. It is now held that the statute by its terms is 
mandatory and the acts to be performed are ministerial 
or administrative and may be enforced by mandamus. 
State ex rel v. Baker County, 22 Fla. 29; County 
Commissioners v. King 13 Fla. 451; Huey v. Waldorp, 
141 Ala. 318, 37 So. 380; County Commissioners v. 
Pilot Comm. 52 Fla. 197; 42 So. 697. 

Though mandatory the act does not violate section 
5 Article IX of the State constitution providing that 
the legislature “shall authorize the several counties” 
to impose taxes for county purposes. The purpose 
of the act being to provide for acquiring additional 
land for court house purposes and to cause the court 
house of the county to be constructed in the approxi- 
mate center of the present court house site and the 
land to be acquired under the act, the incidental regu- 
lation by the act of the duties of the county commis- 
sioners and other matters in providing for accomplish- 
ing the object of the act, does not violate sections 20 
and 21 of Article III of the constitution. See Kroegel 
v. Whyte, 62 Fla. 527. The rights of the county in 
the contract previously made for constructing the court 
house on the original site are subject to proper legis- 
lative control. The rights of the contractor are not 
involved here. Without deciding whether in any case 
a statute prescribing ministerial or administrative 
duties may be referred to in the command of an alter- 
native writ for a statement of the duties commanded, 
the command of the alternative writ must be followed 
if a peremptory writ be issued, and the writ in this 
case should be more specific in requiring the respond- 
ents to purchase described land if it can be done on 
the terms and at a reasonable price not to exceed the 
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price stated in the Act, and to cause the court house 
of the county to be constructed in the approximate 
center of the present court house site and the land 
to be acquired, the duties of the county commissioners 
to pay for the land in the manner provided if the title 
is good and it is purchased as provided in the act and 
other matters required by the Act being incidental 
to the commands to be performed. 

The demurrer to the alternative writ is sustained 
with leave to the relators to. amend the prayer of the 
writ within seven days and the respondents shall take 
issue thereon if they so desire within seven days after a 
copy of the amendment is served on them or on their 
counsel. The motion to quash the alternative writ will 
be treated as suspended. 

It is so ordered. 

TERRELL, STRUM, BROWN, and BUFORD, JJ., 
concur. 

ELLIS, C. J. concurs in conclusion that the demur- 
rer to the writ should be sustained. 

BROWN, J. concurring. 

If the use of the word “authorize” in Section 5 of 
Article 9 limits or denies the power of the legislature 
to require or compel a County to assess and impose 
taxes for a purely county purpose, as I am inclined to 
think it does, it can hardly apply here. The State is 
also vitally interested in court houses. It is there 
that the laws of the State are administered by the 
Circuit Judge who is a member of the State’s judiciary 
and whose compensation is paid by the State. It is of 
such importance to the State that there be a reason- 
ably adequate court house in each county that it is 
not exclusively a “county purpose” and the legisla- 
ture may therefore prescribe mandatory duties upon 
the counties and county commissioners with refer- 
ence to the construction and maintenance of court 
houses and the levy of taxes made necessary thereby. 
While I was at first inclined to the opposite view, I 
have reached the conclusion that the State’s vital inter- 
est in court houses renders this act inoffensive to Sec- 
tion 5 of Art. 9 of the constitution. Nor is it in conflict 
with Section 4 of Art. 8, which deals merely with 
County Seats. See opinion in Jackson Lumber Co. 
et al v. Walton County, decided at this term. 


Fred Brownlee, George Clive 
Gourley and Phil Ralph Farrell, 
Plaintiffs in Error, 
vs. Indian River County. 
State of Florida, 
Defendant in Error. 
BUFORD, J. 

In this case the plaintiffs in error were indicted 
on a charge of murder in the first degree in St. Lucie 
County, being in the Twenty-first Judicial Circuit of 
Florida. They were charged with the murder of Per- 


ley Sylvester Thomas and were all charged as princi- 
pals. The Judge of that Circuit advised the Governor 
that he was disqualified to try the case. The Governor 
assigned another Circuit Judge to proceed to St. Lucie 
County and dispose of such cases which it might ap- 
pear that Judge Thomas, Judge of the Twenty-first 
Circuit, was disqualified in. Judge Thomas filed a 


certificate recusing himself, which certificate was as 
follows: 


“It appearing that the Hon. John W. Martin, Governor of 
the State of Florida, has caused to be called a Special term 
of the above Court, and has designated the Hon. W. T. Har- 
rison, Judge of the Eighteenth Judicial Circuit of Florida, to 
preside in any matters in which the Judge of this Court may 
be disqualified. 

And it appearing that the special term of ‘court was called 
to convene on the 21st day of February, A. D. 1927 at ten 
o’clock A. M. and that thereupon a jury was summoned to ap- 
pear on the 23rd day of February, 1927, from which a grand 
jury will be empaneled to investigate certain matters herein 
pending, and that one of the matters to be investigated by the 
said grand jury is the case of the State of Florida versus J. T. 
Lockhart et al., charged with the murder of one P. S. Thomas. 

And it further appearing that the Judge of this court is, 
by his relationship to the said P. S. Thomas, disqualified to 
act in the said matter, he being a second cousin of the said 
P. S. Thomas. 

The Judge of this Court does therefore certify his dis- 
qualification in said matter and decline to take any jurisdiction 
thereof. 


DONE AND ORDERED in Fort Pierce, Florida, February 
23rd 1927. 


ELWYN THOMAS, Judge. 
Judge Harrison proceeded with the arraignment 
and, after the defendants had pleaded “not guilty”, 
allowed them to withdraw their plea of “not guilty” 
for the purpose of presenting a motion to quash the 


indictment, the order by the Governor assigning Judge 


Harrison to officiate having been recorded in the Cir- 
cuit Court Minute Record on the 19th day of February, 
1927, and the indictment having been returned on the 
24th day of February, 1927, subsequent to the con- 
vening of the special term of the court on the 23rd 
day of February, 1927. 


Motion to quash the indictment was as follows: 

“1, That the grand jury returning said indictment was 
drawn by some person other than the Judge of this Court, 
on the 21st day of February, A. D. 1927. 

2nd. Because at the time of the drawing of the said grand 
jury the Judge of this Court had not certified his disqualifica- 
tion as Judge thereof. 

3. Because at the time of drawing thirty-six men from 
the jury box to serve the petit and grand juries at the special 
term of court, the Honorable Elwyn Thomas was still Judge of 
said Court and had not yet certified his disqualification and 
the said Honorable W. T. Harrison was without jurisdiction to 
hold the said term or to draw a venire from the box. 

4. Because the defendants are indicted in only one court, 
and said Indictment fails to charge an offense against the 
defendants, George Clive Gourley, Will Augustin Lee, Phil 
Ralph Farrell, Archibald Brownlee and Fred Brownlee. 

5. Indictment alleges an asault made by all of the de- 
fendants on Perley Sylvester Thomas, but fails to allege the 
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manner, means or instrument by which such alleged assault was 
made by the defendants George Clive Gourley, Will Augustin 
Lee, Phil Ralph Farrell, Archibald Brownlee and Fred Brownlee 
or any of them. 

6. The Indictment fails to charge the defendants George 
Clive Gourley, Will Augustin Lee, Phil Ralph Farrell, Archibald 
Brownlee and Fred Brownlee or any of them with any specific 
act, by the use of a deadly weapon or otherwise resulting in the 
death of Perley Sylvester Thomas. 

7. Because the Indictment is signed by Angus Sumner, 
State’s Attorney for the Fifteenth Circuit of the State of 
Florida, prosecuting for said State, without showing of his 
authority to so sign the said Indictment. 

8. That said Indictment is vague, indefinite, argumenta- 
tive and uncertain.” 
which motion coming on to be heard on the 15th day 
of March, 1927, was over-ruled. Thereupon, the de- 
fendants filed a motion for a change of venue which 
was supported by affidavit, which motion was granted 
in an order as follows: 


“This cause came on to be heard upon the application of 
the defendants for a change of venue, upon the written motion 
of the defendants and accompanying affidavits, exhibits and 
testimony orally taken in open court, and after argument of 
counsel, the Court being fully advised in the premises, it is 
considered, ordered and adjudged that the said application for 
change of venue be, and the same is hereby granted, and it 


is ordered that this case be, and the same is hereby transfer-_ 


red to the Circuit Court of the Twenty-first Judicial Circuit 
of the State of Florida in and for Indian River County, and 
the Clerk of this Court is directed to immediately enter of 
record the proceedings for change of venue and transmit all 
original papers filed in the case, with a certified copy of the 
entries in the record relating to the case, to the Clerk of the 
Circuit Court in and for Indian River County, Florida, retaining, 
however, a copy of all the papers transmitted, and it is directed 
that all state’s witnesses be immediately recognized to appear 
before the Circuit Court in and for Indian River County, Florida, 
at Vero Beach, in the said County, at ten o’clock A. M. on the 
28th day of March, A. D. 1927. 

ORDERED AND DONE in open Court at Fort Pierce, 
Florida, this March 15th, 1927.” 
Thereupon, the defendants were rearraigned on the 


Indictment and pleaded guilty”. 


Thereafter, on the 23rd day of March, 1927, Hon- 
orable Elwyn Thomas, Judge, made and caused to be 
entered in the Circuit Court of Indian River County, 
an Order recusing himself in the following language: 


“It appearing to the Court that there is docketed for trial 
at this term of court the case of State of Florida versus John 
Truman Lockhart, George Clive Gourley, William Augustin Lee, 
Phil Ralph Farrell, Archibald Brownlee and Fred Brownlee, 
charged with murder in the first degree said to have been 
committed in St. Lucie County, Florida, on the 4th day of 
February, 1927, upon one Perley Sylvester Thomas; and it 
further appearing that the motion for change of venue of said 
cause from St. Lucie County, Florida, was granted and that 
the cause was transferred to Indian River County, Florida; 
and it further appearing that the Judge of this court was 
related to the said Perley Sylvester Thomas, relationship being 
second cousin; and that the Judge of this Court is therefore 
disqualified to sit in said cause; the Judge of this Court does 
therefore, certify his disqualification and declines to take juris- 
diction of said cause. 


DONE AND ORDERED in open Court at Vero Beach, 
Florida, March 28rd A. D. 1927.” 


And, therefore, on the 24th day of March, 1927, the 
Governor made an Order assigning Judge Jefferson 
B. Browne of the Twentieth Judicial Circuit to pre- 
side at the trial of the term of court then to be had 
in Indian River County, and on the 29th day of March, 
1927, at a term of the Circuit Court of the Twenty- 
first Judicial Circuit in and for Indian River County, 
the defendants, having been theretofore arraigned and 
pleaded not guilty, were put on trial under the charge 
as presented by the above mentioned indictment with 
Judge Jefferson B. Browne officiating as Judge. The 
trial resulted in a verdict as follows: 

“We the jury find Fred Brownlee guilty of murder in the 
first degree, and Phil Ralph Farrell guilty of murder in the 
second degree; and George Clive Gourley guilty of murder in 


the second degree. So say we all. Signed, Roy L. Kinney, 
Foreman.” 


Under this verdict Gourley and Farrell were each 
sentenced to State Prison for life and Brownlee was 
sentenced to death by electrocution. Motion for new 
trial was made and denied. 

Writ of error was sued out to this Court. 

There were forty-nine (49) assignments of error, 
of which the 9th, 10th, 13th, 14th, 16th, 23rd, 34th, 
35th, 36th, 39th, 40th, 46th, and 48th were specifically 
abandoned. The 2nd and 44th assignments of error 
have not been argued by plaintiffs in error and, there- 
fore, are deemed and held to be abandoned, as is also 
the 32nd assignment of error, because it is merely re- 
stated in brief without argument. The remaining as- 
signments of error are as follows: 


1. “The Judge of the Circuit Court for the Twenty-first 
Judicial Circuit in and for St. Lucie County, Florida, erred in 
holding himself disqualified, and, in entering his order of dis- 
qualification of date February 23, 1927.” (Record, Page 5). 

3. “The Judge of the Circuit Court for the Twenty-first 
Judicial Circuit in and for St. Lucie County, Florida, 
to-wit: Elwyn C. Thomas erred in holding himself disqualified, 
and, in entering his order of disqualification of date March 23, 
1927.” (Record page 47). 

4. “The Circuit Court in and for Indian River County 


never acquired jurisdiction to try and determine said cause.” 


“The Court erred in refusing to accept the verdict returned 
in said cause, and, in ordering and directing the jury to re- 
tire and reform their verdict.” 

6. “The Court erred in giving the jury Charge Number 
Eleven of its own motion, as follows. “‘A felon is one who has 
committed a felony. If you find from the evidence that Perley 
Sylvester Thomas was a felon fleeing from justice, or was doing 
or committing any of the acts described herein, then the killing 
of Thomas was justifiable.’ ” 


7. “The Court erred in giving the jury Charge Number 
Twelve of its own motion, as follows: “ ‘Homicide is excus- 
able when committed by accident and misfortune in doing any 
lawful act by lawful means with usual ordinary caution, and 
without any unlawful intent, or by accident and misfortune in the 
heat of passion, upon any sudden and sufficient provocation, 
or upon a sudden combat, without any dangerous weapon be- 
ing used and not done in a cruel and unusual manner . But 
all these facts must concur and the absence of any one of 
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them will render the homicide not excusable, and the homi- 
cide is not excusable if the act causing it is unlawful, or if it 
is done in an unlawful or culpably negligent manner.” 


“8. The Court erred in giving the jury charge Number 
Fourteen of its own motion, as follows: “‘A premeditated de- 
sign is fully formed conscious purpose to take life, formed 
upon reflection and entertained in the mind before, and at the 
time the homicide was committed. The law does not prescribe 
the exact period of time which must elapse between the forma- 
tion of, and the execution of the intent to take life, in order to 
render the design a premeditated one. It may exist only a few 
moments and yet be premeditated, if the design was formed 
a sufficient length of time before its execution to admit of some 
reflection on the part of the party entertaining it, and the 
party at the time of the execution of the intent was fully con- 
scious of a settled and fixed purpose to kill and of the con- 
sequences of carrying such purpose into execution; where such 
state of mind exists, the intent or design would be “premedi- 
tated”, within the meaning of the law, although the execution 
followed closely upon the formation of the intent. The question 
of premeditated design is a question of fact to be found by the 
jury from the evidence beyond a reasonable doubt, like every 
other material fact in the case, but the law does not require 
that premeditated design be proved only by positive testimony. 
The existence of a premeditated design, as well as its formation, 
are operations of the mind, as to which positive testimony can 
not always be obtained, consequently the law recognizes that 
it may be proven by circumstantial evidence. It will be suffici- 
ent proof of such premeditated design if the circumstances at- 
tending the homicide and the conduct of the accused convince 
you beyond a reasonable doubt and to a moral certainty of the 
existence of such premeditated design at the time of the homi- 
cide’.” 

“11. The Court erred in giving charge Number Eighteen of 
its own motion as follows: “‘If you find from the evidence 
in this case, beyond a reasonable doubt that any one of the 
defendants in St. Lucie County, Florida, on February 4th, 1927, 
feloniously and from and with a premeditated design to kill 
Perle Sylvester Thomas, unlawfully shot the said Perle Syl- 
vester Thomas with a pistol and killed him, and that the other 
defendants, or either of them, were present and unlawfully and 
from and with a premeditated design to kill the said Perle 
Sylvester Thomas, then and there advised, aided and abetted, 
counseled or assisted the defendant who shot and killed Perle 
Sylvester Thomas, to kill him, it will be your duty to find the 
defendant who did the killing and any of the other defendants 
who advised, aided and abetted, counseled or assisted him guilty 
of murder in the first degree. If you find, however, that only 
one of the defendants was present and then and there advised, 
aided and abetted, counseled or assisted the defendant who did 
unlawfully kill Perle Sylvester Thomas, it will be your duty to 
find the one whom you find from the evidence, did not then and 
there advise, aid, abet, counsel or assist the party who did 
the killing, not guilty’.” 


12. “The Court erred in giving the jury Charge Number 
Nineteen of its own motion, as follows: “ ‘When several persons 
combine together to commit an unlawful act, each is criminally 
responsible for the acts of his associates committed in further- 
ance or prosecution of the common design, and if several per- 
sons combine to do an unlawful act and in prosecution of the 
common object a culpable homicide results, all are alike crim- 
inally responsible for the consequences that may arise from the 
perpetration of the unlawful act they set out to accomplish. The 
immediate injury from which death ensues is considered as 
proceeding from all who are present aiding and abetting and 
injury done, and the actual perpetrator is considered as the 


agent of his associates. His act is their act as well as his 
own, and all are equally criminal’.” 

15. “The Court erred in giving the jury charge Number 
Twenty-two of its own motion, as follows: “‘Before one not 
reasonably free from blame in the inception of the difficulty 
can justify homicide under the plea of self defense, he must have 
honestly and bona fide declined the combat’.” 

17. “The Court erred in giving the jury Charge Number 
Twenty-four of its own motion, as follows: “ ‘In order to justify 
the taking of human life, the accused must have used all rea- 
sonable means within his power and consistent with his own 
safety to avoid the danger and to avert the necessity of taking 
human life’.” 

19. “The Court erred in giving the jury Charge Number 
Twenty-eight of its own motion, as follows: “‘An officer of 
the United States, including an immigration border patrol 
officer, had the lawful right, on February 4th this year, to ar- 
rest without warrant, any person who, in the presence of such 
officer, harbored or concealed, or attempted to conceal, or assist- 
ed or abetted another to conceal, in any place, including any 
conveyance or vehicle, any alien not duly admitted by an im- 
migrant inspector or not lawfully entitled to enter or to reside 
within the United States. But such officer did not have the right 
to arrest a person who had not violated the law, and concerning 
whom such officer had had no reasonable grounds to believe 
was a violator of the law’.” 

20. “The Court erred in giving the jury Charge Number 
Twenty-nine of its own motion, as follows: “ ‘Under the immi- 
gration laws of the United States any authorized employee of 
the Bureau of Immigration has the power, without warrant 
to search for aliens, any conveyance or vehicle in which he 
believes aliens are being transported, concealed or harbored, 
provided the facts and circumstances within the knowledge of 
the officers and of which they had reasonable trustworthy in- 
formation, were such in themselves to warrant a man of rea- 
sonable caution in the belief that such conveyance or vehicle 
was unlawfully used for transporting, harboring or concealing 
aliens unlawfully within the United States. This does not give 
immigration officers the right to search a conveyance or ve- 
hicle without a warrant, unless there are facts and circum- 
stances within his knowledge, and of which he has reasonable 
trustworthy information, were such in themselves as to warrant 
a man of reasonable caution in the belief that such conveyance 
or vehicle was being unlawfully used for the purpose of transport- 
ing, harboring or concealing aliens unlawfully within the United 
States; and their authority does not extend to searching without 
a search warrant any and all automobiles in the United States, 
and not in the act of entering or attempting to enter the United 
States, at an international boundary.’ ” 

21. “The Court erred in giving the jury Charge Number 


Thirty-one of its own motion, as follows: “ ‘If therefore you find . 


from the evidence, that the facts and circumstances within the 
knowledge of the defendants, or any of them, were such in 
themselves to warrant a man of reasonable caution to the be- 
lief that Perley Sylvester Thomas on the night of February 
4th, 1927, was an alien unlawfully in this Country, or that he 
was transporting, harboring or concealing an alien or aliens 
in his automobile, the defendants had the right to stop and 
search his car without a search warrant. But, if you find from 
the evidence that there were no facts and circumstances within 
the knowledge of the defendants or any of them, of which they 
had reasonable and trustworthy information that Perley Syl- 
vester Thomas was an alien unlawfully in this Country, or that 
he was transporting, concealing or harboring an alien or aliens 
in his car on that night, then the immigration patrol had no 
authority to stop and search his automobile without a search 
warrant, and he had the right to ignore their command to stop 
and proceed about his business’.” 
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22. “The Court erred in giving Charge Number Thirty-two 
of its own motion, as follows: “ ‘Immigration officers are not 
authorized to stop every automobile on the chance of finding 
aliens being unlawfully transported, harbored or concealed in 
such automobile, and thus subject all persons lawfully using the 
highways to the inconvenience and indignity of such a search. 
Travelers may be so stopped in crossing an international boun- 
dary. But those lawfully within the country, entitled to use of 
the public highways, have a right to free passage without inter- 
ruption or search, unless there is known to a competent official, 
authorized to search, probable cause for believing that their 
vehicles are engaged in illegally transporting, harboring or 
concealing aliens unlawfully in the United States’.” 

23. “The Court erred in giving the jury unnumbered charge 
of its own motion, as follows: “ ‘Under this indictment, if the 
evidence convinces you of the guilt of these defendants, beyond 
a reasonable doubt, you may find them guilty of murder in the 
first degree, or murder in the second degree, or of any lesser de- 
gree of unlawful homicide; or you may find any one or two 
of them guilty of murder in the first degree, and find the 
other or others guilty of murder in the second degree, or 
any lesser degree of unlawful homicide, or you may find any one 
or two guilty of such degree of homicide as the evidence war- 
rants, and acquit any of them whom the evidence does not sat- 
isfy you beyond a reasonable doubt to be guilty.’ ” 


24. “The Court erred in refusing to give the following 
Charge requested by the defendants: ‘The Court charges you 
when an officer in the performance of what he reasonably 
conceives to be his duty as such transcends his authority and 
invades the rights of individuals, but does not act criminally 
or wantonly, he is answerable to the government or power 
under which he is acting, but is not liable to answer to crim- 
inal process of a different government. Hence, if you find from 
the evidence that the defendants or either of them were at the 
time of the alleged homicide officers of the Immigration Patrol 
Service of the United States, and as such officers attempting 
to halt the deceased for the purpose of ascertaining whether 
or not the car which he was then driving contained aliens 
being transported into the United States, and that the deceased 
refused to halt or to submit to such inspection and armed him- 
self for the purpose of resisting said officers and that the 
deceased lost his life by the reason of the efforts made by the 
defendants or either of them to overcome such resistance, and 
that they did not act criminally or wantonly, then the court 
charges you that you should find the defendants not guilty.’ ” 


25. “The Court erred in refusing to give the following 
Charge requested by the defendants: ‘The Court charges you 
that an officer charged with maintaining the supremacy of the 
law, or executing its mandates, must of necessity act on the 
aggressive in many instances, and is not confined in the use 
of physical force to that which may be lawfully used by a 
private person in his relations with others; he is clothed with 
authority to use such force as may be necessary to the proper 
performance of the functions of his office though death may 
result, and if you find from the evidence in this case that the de- 
fendants or any of them were officers of the Immigration Pa- 
trol Service of the United States and as such were in the law- 
ful discharge of their duties as such, and in pursuance of the 
enforcement of the laws of the United States of America the de- 
ceased lost his life,and if you find that the defendants did not 
act with any criminal intent, or wantonly, or from a premedi- 
tated design to effect the death of the said Thomas, then you 
should find said defendants or such of them so acting not 
guilty.’ ” 

26. “The Court erred in refusing to give the following 
Charge requested by the defendants: “‘The Court charges you 
that an officer in the discharge of his duties need not wait until 


another actually assails him before resorting to force; if it is 
apparent that such officer intends and is able to resist with 
violence the officer may at once use such force as may appear to 
be necessary, and if you find from the evidence that the de- 
fendants were officers of the Immigration Patrol Service and 
were lawfully attempting to halt the deceased and if you 
further find from the evidence that the deceased so conducted 
himself by a display of force as to lead a reasonably cautious 
and prudent man to believe, that he intended to resist by force, 
then the court charges you that the defendants as such officers 
had the right and it was their duty to stand their ground 
and to use sufficient force to accomplish the purpose of halting 
the deceased.’ ” 

27. “The Court erred in refusing to give the following 
Charge requested by the defendants: ‘The Court charges 
you that an officer in the discharge of his duty when assailed 
or resisted is not bound to retreat or give way. He may op- 
pose force to force, sufficient to overcome the resistance he 
encounters, or to subdue the efforts of the party offering re- 
sistance, even to the extent of taking human life. And if he 
use no more force than is reasonably necessary to accomplish 
his duty he, or they, should be acquitted on a prosecution for 
killing the person sought to be halted or detained.’ ” 

28. “The Court erred in refusing to give the following 
charge requested by the defendants: ‘If you find from the 
evidence in this case that the defendants were officers of the 
Immigration Patrol Service of the United States, and as such 
officers were engaged in the performance of any duty imposed 
on them by the laws of the United States, you should find 
the defendants not guilty, unless you find that they acted wan- 
tonly or with criminal intent ,and the court further charges 
you that it is incumbent on the State to prove that they so 
acted, by competent evidence beyond and to the exclusion of 
every reasonable doubt.’ ” 

29. “The Court erred in refusing to give the following 
Charge requested by the defendants: “‘The Court charges you 
that the defendants in this case are all indicted as principal, 
that is that each is charged with being the person who fired 
the fatal shot, and before you can convict any particular one 
of the defendants you must be convinced by the evidence beyond 
and to the exclusion of every reasonable doubt, that he fired 
the fatal shot, unless you further find from the evidence be- 
yond a reasonable doubt that all or some of the defendants 
other than the one firing the fatal shot were present aiding 
and abetting from a premeditated design to effect the death 
of Thomas or were present aiding and abetting in the commis- 
sion of some unlawful undertaking. And the court charges you 
that the halting of an automobile by officers of the Immigra- 
tion Patrol Service of the United States, for the purpose of 
ascertaining whether or not aliens are being transported into 
the United States, where reasonable grounds to believe that 
such is the case exists, is authorized by Act of Congress, and 
is not an unlawful act.’ ” 


30. “The Court erred in refusing to give the following 
charge requested by the defendants: ‘If you find from the 
evidence that the defendants were officers of the Immigration 
Patrol Service of the United States, and if you further find 
from the evidence that while attempting to lawfully search an 
automobile occupied by the deceased, and that while so at- 
tempting to search said automobile, the deceased fired upon 
said officers, and fled, then the court charges you, the defend- 
ants, or such of them as were officers of said Immigration 
Patrol had the right and authority to pursue the deceased for 
the purpose of apprehending or arresting him, and if you 
further find from the evidence that the deceased armed him- 
self, persisted in his resistance, and was killed, then you should 
find the defendants not guilty, unless you find that the person 
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firing the fatal shot acted criminally or wantonly, in which 
event you should find the person firing the fatal shot guilty of 
such degree of homicide as you should from the evidence deem 
him guilty of and the balance of the defendants not guilty.’” 

31. “The Court erred jin refusing to give the following 
Charge requested by the defendants: ‘The Court charges you 
that it is a felony to resist an officer of the Government of the 
United States with a deadly weapon, and if you find from the 
evidence that the defendants were at the time of the homicide 
officers of the Border Patrol Service or acting in their aid 
and assistance and were lawfully attempting to ascertain if the 
automobile of the deceased contained aliens being transported 
into the United States and that while so doing the deceased 
fired on the defendants, or one of them, and fled, then the 
Court charges you that they had a right to pursue the deceased 
and use all means necessary to his apprehension, even to taking 
human life.’ ” 

33. “The Court erred in refusing to give the following 
charge requested by the defendants: ‘The Court further charges 
you that officers are charged with the execution of the laws 
and that they are bound to carry out and perform them, and 
can not be required or permitted to retire or retreat when 
assaulted or opposed, but must stand and meet force with force, 
and if they kill in the necessary performance of their duties 
the homicide is justifiable. It is likewise the duty of all per- 
sons, whether officers or citizens, to uphold the law and pre- 
vent the commission of felonious acts, and killing to prevent, 
or in resistance of such acts in furtherance of and to sustain 
the law is justifiable and no retreat is required. If in this 
case you find from the evidence that the defendant, Fred 
Brownlee, was acting at the instigation, and under the direc- 
tion of an officer of the law, and his acts were done in the 
performance of his duty as such officer you should acquit him.’ ” 

37. “The Court erred in refusing to give the following 
Charge requested by the defendants: ‘The Court charges you 
that in order to justify a defendant in taking human life on 
the ground of self defense it is not necessary that the danger 
be real, but it only need be apparent. And if you find that 
at the time of firing the fatal shot the defendant Brownlee 
was surrounded by such a condition of affairs as to lead a 
reasonably cautious and prudent man to believe that his life 
was in danger or he was in danger of receiving great bodily 
harm, and that he did so believe, or if you entertain a reason- 
able doubt on this point then you should find the defendant 
Brownlee not guilty, although you may believe that he was in 
no actual danger.’ ” 


388. “The Court erred in overruling defendants’ motion for 
new trial. 

41. “The Court erred in excluding from the evidence sec- 
tion 109 of Chapter 6 of Title 8, designated Aliens and Citi- 
zenship of the Code of Laws of the United States of America, 
and in refusing to permit same to be read to the jury.’ ” (Pages 
326-7.) 

42. “The Court erred in refusing to permit counsel for de- 
fendants to read Statutes of the State of Florida or to discuss 
them in the presence of the jury.’” (Page 327.) 

43. “The Court erred in excluding from the jury Section 
110, Chapter 6 of Title 8, designated “Aliens & Citizenship” 
of the Code of Laws of the United States of America, and in 
sustaining the State’s objection thereto.” (Page 329.) 


45. “The Court erred in sustaining the State’s objection to 
introduction of certificate of Secretary of Labor, and, in ex- 
cluding same from the jury.” (Pages 448-51.) 


49. “The Court erred in refusing to permit counsel for 
defendant to read to the jury or discuss sections 109, 110 & 
125, Chapter 6, Title 8, Laws of the United States of America.” 
(Pages 458-459.) 
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The first and third assignments of error are consid- 
ered together. These assignments seek to challenge 
the Order of disqualification made by Judge Thomas. 
There appears in the record no timely objection to 
the action of Judge Thomas in recusing himself and 
therefore the question of whether or not Judge Thomas 
was under legal disqualification is not before this 
Court. We may say, however, that the first duty of 
courts is to render righteous judgments and, next to 
the importance of righteousness of the judgment is the 
demand that such righteous judgments should be ren- 
dered in such manner as will not foster, beget or raise 
any inference or suspicion of the fairness or integrity 
of the Judge. See in re Honolulu Consolidated Oil Co., 
243 Fed. 348; 156 C. C. A. 128; Cotulla State Bank 
vs Herron, Texas, 202 S. W. 797; State vs Seattle 
Board of Education, 19 Wash. 8; 52 Pacific 317; 67 
Am. S. R. 706; 40 L. R. A. 317. 

If any party is dissatisfied with the action of a trial 
judge in declaring himself disqualified he must make 
timely objection and resort to his proper remedy, or 
else he will be considered as having waived his objec- 
tion. State vs Voorheis, 41 La. 567; 6 Sou. 826. 

Under the 4th assignment of error it is contended 
that the transcript of record fails to show any certifi- 
cate of the Clerk as to any copies of indictments, en- 
tries or proceedings in the Circuit Court of St. Lucie 
County. Hence, the Circuit Court of Indian River 
County never acquired jurisdiction. The transcript of 
the record is silent as to the certificate under which 
the change of venue was effected and, as no question 
of jurisdiction was raised in the court below, it will 
be assumed that the Judges and the Clerks of the Court 
having duties to perform in connection with consum- 
ating the change of venue performed their duties in 
the manner required by law and that the proper cer- 
tificates were made, executed and delivered and that 
the same were not directed to-be included in the 
transcript of the record. 


The 5th assignment of error is addressed to the 
action of the court in directing the jury, when they 
had presented what appeared to be verdicts as to each 
defendant separately, to return to the jury room and 
prepare one verdict to cover their findings. This, we 
think was proper procedure and is not to be held 
as error. 

The 6th, 7th, 8th, 11th, 12th, 15th, 17th, 18th, 
19th, 20th, 21st, 22nd, and 23rd assignments of error 
are based upon charges given by the court of its own 
motion. To determine the propriety of these charges 
we must consider the entire charge of the court and 
our determination as to the propriety of these charges 
would be of little benefit to the bench and bar, un- 
less the bench and bar should be advised as to the en- 
tire charge given by the court and, therefore, we will 
quote the entire charge, which was as follows: 
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“The defendants, George Clive Gourley, Phil Ralph 
Farrell and Fred Brownlee are on trial before you for 
murder in the first degree for the killing of Perle Syl- 
vester Thomas. 

“The defendants, and each of them, have pleaded not 
guilty, thus raising the question of their guilt or inno- 
cence, which is the issue you are to try. 

“The indictment charges murder in the first degree, 
and that charge includes all the other degrees of unlaw- 
ful homicide. 

1, The unlawful killing of a human being when perpe- 
trated from a premeditated design to effect the death of the 
person killed, or any human being, or when committed in the 
perpetration of, or in the attempt to perpetrate any arson, 
rape, robbery or burglary, shall be murder in the first degree. 

It is murder in the second degree when perpetrated by 
an act imminently dangerous to another, and evincing a de- 
praved mind regardless of human life, although without any 
premeditated design to effect the death of any particular in- 
dividual. : 

2. Manslaughter is the killing of a human being by the act, 
procurement or culpable negligence of another, in cases where 
such killing shall not be justifiable, or excusable homicide or 
murder. 

3. A person accused of crime is presumed to be innocent 
until his guilt has been established by proof beyond a reasonable 
doubt. 

4. By reasonable doubt is meant such a doubt as a rea- 
sonable man would have as to the guilt of the prisoner after 
hearing and weighing the evidence in the case. 

5. If you, as jurors, after carefully considering, weigh- 
ing and comparing all the facts and circumstances testified to, 
are unable to say that you are convinced to a moral certainty 
of the guilt of the prisoners, or any of them, then you have 
a reasonable doubt and should acquit them, or such one or 
more of them of whose guilt you have a reasonable doubt. 


6. If, however, you are convinced by the evidence to a 
moral certainty of the guilt of the defendants, or any of 
them, it will be your duty to convict such of them whose 
guilt you are convinced beyond a reasonable doubt. 

7. It is incumbent upon the State to prove every material 
allegation in the indictment. 

8. The presumption of innocence follows the accused, and 
each of them, through the entire trial until their guilt, or the 
guilt of any of them, has been proved beyond a reasonable 
doubt. 


9. You are the sole Judges of the credibility of the wit- 
nesses and the weight and sufficiency of the evidence. It is your 
province to say what testimony you believe and what, if any, 
you do not believe, and it is your duty to find a verdict upon 
that part of the testimony which you believe to be true. In 
weighing the testimony you may consider the manner of the 
witness on the witness stand; his bias, or prejudice, if any; 
his apparent fairness or want of fairness; the interest, if any, 
of the witness in the result of his testimony; the intelligence 
or otherwise of the witness, in order that you may judge of 
the correctness of his observation and his ability to detail 
correctly and intelligently what he has observed; the position 
of the witness, both at the time of the giving of his testi- 
mony and at the time of the happening of the event testified 
about; the reasonableness or otherwise of his testimony, as 
judged by your common sense and every day experience; any 
- conflict or discrepancy as to material questions which you find 
to exist in the testimony of the witness or the testimony of 
other witnesses whom you believe to have testified truthfully; 


and any corroborations in the testimony of other witnesses 
whom you believe to have testified truthfully. 

10. The killing of a human being is either justifiable or 
excusable homicide, or murder, or manslaughter, according to 
the facts and circumstances in the case. Homicide is justifiable 
(1) when committed by public officers and those acting by their 
command in their aid and assistance either in obedience to any 
judgment of a competent court, or when necessarily committed 
in overcoming actual resistance to the execution of some legal 
process, or in the discharge of any other legal duty, or when 
necessarily committed in retaking felons who may have been 
rescued or who have escaped, or when necessarily committed 
in arresting felons fleeing from justice; (2) when resisting 
any attempt to murder such person, or to commit a felony 
upon him; (3) when committed in the lawful defense of such 
person, and there shall be a reasonable ground to apprehend 
a design to commit a felony or to do some great personal in- 
jury and there shall be imminent danger of such design being 
accomplished. 

11. A felon is one who has committed a felony. If you find 
from the evidencé that Perle Sylvester Thomas was a felon 
fleeing from justice, or was doing or committing any of the 
acts described herein, then the killing of Thomas was justi- 
fiable. 


12. Homicide is excusable when committed by accident 
and misfortune in doing any lawful act by lawful means with 
usual ordinary caution, and without any unlawful intent, or by 
accident and misfortune in the heat of passion, upon any sud- 
den and sufficient provocation, or upon a sudden combat, with- 
out any dangerous weapon being used and not done in a 
cruel and unusual manner. But all these facts must concur and 
the absence of any one of them will render the homicide not 
excusable, and the homicide is not excusable if the act 
causing it is unlawful, or if it is done in an unlawful or culpably 
negligent manner. 


13. If there are conflicting statements in the testimony, 
you should reconcile them, if in your power to do so. If, how- 
ever, you find yourselves unable to reconcile such conflcting 
statements, then it will be your duty to entirely reject such 
portions of the testimony that you may not believe, and base 


your verdict upon that part of it that you believe to be 
true. 


14, A premeditated design is a fully formed, conscious 
purpose to take, life, formed upon reflection and entertained 
in the mind before, and at the time the homicide was com- 
mitted. The law does not prescribe the exact period of time 
which must elapse between the formation of, and the execution 
of the intent to take life, in order to render the design a pre- 
meditated one. It may exist for only a few moments and yet 
be premeditated, if the design was formed a sufficient length 
of time before its execution to admit of such reflection on the 
part of the party entertaining it, and the party at the time 
of the execution of the intent was fully conscious of a settled 
and fixed purpose to kill and of the consequences of carrying 
such purpose into execution; where such state of mind exists, 
the intent or design would be “premeditated”, within the mean- 
ing of the law, although the execution followed closely upon the 
formation of the intent. The question of premeditated design is 
a question of fact to be found by the jury from the evidence 
beyond a reasonable doubt, like every other material fact in 
the case, but the law does not require that a premeditated 
design be proved only by positive testimony. The existence of a 
premeditated design, as well as its formation, are operations 
of the mind, as to which positive testimony can not always 
be obtained, consequently the law recognizes that it may be 
proven by circumstantial evidence. It will be sufficient proof of 
such premeditated design if the circumstances attending the 
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homicide and the conduct of the a’ cused convince you beyond a 
reasonable doubt and to a moral certainty of the existence of 
such premeditated design at the time of the homicide. 

15. The court charges you that the defendants in a crim- 
inal case have the right to take the stand and testify in their 
own behalf the same as any other witness, and their testi- 
mony goes to you to be judged and weighed by the same rules 
as you would judge the testimony of any other witness testi- 
fying in the case. 

16. Whoever counsels, hires or otherwise procures a felony 
to be committed, may be indicted and convicted as an acces- 
sory before the fact, either with the principal felon or after his 
conviction, or may be indicted and convicted of substantive fel- 
ony, whether the principal has or has not been convicted or is or 
is not amenable to justice; and in the last mentioned case may 
be punished in the same manner as if convicted of being an ac- 
cessory before the fact. 

17. Whoever aids in the commission of a felony, or is ac- 
cessory thereto, before the fact, by counseling, hiring or oth- 
erwise procuring such felony to be committed, shall be pun- 
ished in the same manner prescribed for the punishment of 
the principal felon. 

18. If you find from the evidence in this case, beyond a 
reasonable doubt that any one of the defendants, in St. Lucie 
County, Florida, on February 4th, 1927, feloniously and from 
and with a premeditated design to kill Perle Sylvester Thomas, 
unlawfully shot the said Perle Sylvester Thomas with a pistol 
and killed him, and that the other defendants, or either of 
them, were present and unlawfully and from and with a pre- 
meditated design to kill the said Perle Sylvester Thomas, then 
and there advised, aided and abetted, counseled or assisted the 
defendant who shot and killed Perle Sylvester Thomas, to kill 
him it will be your duty to find the defendant who did the 
killing and any of the other defendants who advised, aided 
and abetted, counseled or assisted him, guilty of murder in 
the first degree. If you find, however, that only one of the 
defendants was present and then and there advised, aided and 
abetted, counseled or assisted the defendant who did unlaw- 
fully kill Perle Sylvester Thomas, it will be your duty to find 
the one who advised, aided and abetted, counseled or assisted, 
guilty, and find the one whom you find from the evidence, did 
not then and there advise, aid, abet, counsel or assist the party 
who did the killing, not guilty. 

19. When several persons combine together to commit an 
unlawful act, each is crimina!ly responsible for the acts of 
his associates committed in furtherance or prosecution of the 
common design, and if several persons combine to do an un- 
‘lawful act and in prosecution of the common object a culpable 
homicide results, all are alike criminally responsible for the 
probable consequences that may arise from the perpetration of 
the unlawful act they set out to accomplish. The immediate 
injury from which death ensues is considered as proceeding 
from all who are present aiding and abetting and injury done, 
and the actual perpetrator is considered as the agent of his 
associates. His act is their act as well as his own, and all are 
equally criminal. 

20. A principal in the first degree, and principals in the 
second degree are principals, and are punishable alike. The de- 
grees are designed merely to indicate that one actually com- 
mitted the felonious act, and that the others were present 
aiding and abetting the felonious act. All are equally guilty; 
and it is not material which one is alleged to have actually 
committed the felonious act, if it is proven beyond a reason- 
able doubt that one committed the act and the others were pres- 
ent and aided and abetted in the commission of the alleged 
felony. 


21. A homicide committed in self defense, that is, in the 
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defense of the life of the accused or to protect his person from 
imminent danger of great bodily harm is a lawful homicide and 
justifiable. The right of self defense is recognized by law and 
surrounded by certain well established rules. In the first place, 
a person relying upon self defense to justify a homicide must 
himself be reasonably free from fault in the inception of the 
difficulty in which such homicide may be committed and it 
must be necessary, either actual or apparent, to resort to the 
means used in the particular instance to protect his life or 
person from imminent danger of death or great bodily harm. 
The necessity to take life, however, need not be actual. If the 
circumstances surrounding the accused are such as would in- 
duce the ordinary prudent man to believe that he was in 
danger of death or great bodily harm, that is sufficient, al- 
though there was no danger in fact; one can not by his own 
act provoke a difficulty with his adversary, and having pro- 
voked such difficulty, act under the necessity produced by this 
difficulty, and kill his adversary and justify homicide under 
the plea of self defense. 

22. Before one not reasonably free from blame in the 
inception of the difficulty can justify homicide under the plea 


of self defense, he must have honestly and bona fide declined 
the combat. 


23. To excuse homicide on the ground of self defense, the 
defendant must not only believe, but must have reason to be- 
lieve that he is in imminent danger of death or great bodily 
harm, and that it was necessary for him to take the life of 
the deceased, before he would be justified under the law of 
self defense. When a man acting from the circumstances by 
which he is surrounded as they appear to him, takes the life 
of his fellow man, he does so at his peril; and he can not 
justify such killing unless these circumstances are such as 
would induce a reasonably prudent and cautious man to believe 
it necessary to save his own life or to save himself from great 
bodily injury, to act as the defendant acted. 


24. In order to justify the taking of human life, the ac- 
cused must have used all reasonable means within his power 
and consistent with his own safety to avoid the danger and 
to avert the necessity of taking human life. 


25. An officer of the law in the performance of his duty 
is not required to retreat, but has the right to stand his 
ground. An officer merely by taking an illegal arrest does not 


thus become an aggressor so as to prevent him from pleading 
self defense. 


26. An officer of the United States, acting in the perform- 
ance of his duties, under an act of the Congress, and those 
called to their aid and assistance, may lawfully do whatever 
may be reasonably necessary, actual or apparent, to accomp- 
lish the purposes of their employment. But to justify an act 
otherwise in violation of the laws of the State of Florida, it 
must appear that the act was done by the officer in the dis- 
charge of his duty as an officer of the United States, and that 
such act was reasonably necessary, actual or apparent, to the 
accomplishment of the purposes of the officer’s employment. If 
such officer goes beyond his duties as an officer and without 
reasonable necessity therefor and does an act in violation of 
the laws of the State of Florida, he is amenable to prosecu- 
tion for his unnecessary acts done in violation of the laws of 
this State. His office will protect him to the extent of the 
proper performance of his official duties, and everything rea- 
sonably done in the performance of his official duties; but be- 
yond his duties as an officer, he has no protection merely 
because he is an officer of the United States, or because he 
has been called to the aid and assistance of an officer of the 
United States. For an act done outside of his official duties, 
and done in violation of the laws of this State, an officer 
of the United States can not justify merely on the ground 
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that, at the time, he was an officer of the United States. And 
one called to the aid and assistance of an officer of the United 
States can not justify his act otherwise unlawful, if the officer 
himself was acting outside his lawful duties. Whether the de- 
‘fendants, or any of them, were at the time charged in the in- 
dictment, acting lawfully or unlawfully, is a question of fact 
to be found by the jury from the evidence submitted for your 
consideration. If the defendants, or any of them, were acting 
lawfully, or if you have a reasonable doubt as to whether 
they were acting lawfully, you should acquit them, or such 
of them as acted lawfully. 

27. On February 4th, this year, the laws of the United 
States provided: whoever shall conceal or harbor or attempt 
to conceal or harbor, or assist or abet another to conceal or 
harbor, in any place, including any conveyance or vehicle, any 
alien not duly admitted by an immigrant inspector or not law- 
fully entitled to enter or to reside within the United States 
shall be guilty of a misdemeanor, and upon conviction thereof 
shall be punished by a fine not exceeding $2,000.00 and by im- 
prisonment for a term not exceeding 5 years. 

28. An officer of the United States, including an immigra- 
tion border patrol officer, had the lawful right, on February 
4th, this year, to arrest without warrant any person who in 
the presence of such officer, harbored or concealed, or attempt- 
ed to harbor or conceal, or assisted or abetted another to con- 
ceal, in any place, including any conveyance or vehicle, any 
alien not duly admitted by an immigrant inspector or not 
lawfully entitled to enter or to reside within the United States. 

But such officer did not have the right to arrest a person 
who had not violated the law, and concerning whom such 


officer had no reasonable grounds to believe was a violator 
of the law. 


29. Under the immigration laws of the United States, any 
authorized employee of the Bureau of Immigration has the 
power, without warrant, to search for aliens, any conveyance 
or vehicle in which he believes aliens are being transported, 
concealed or harbored, provided the facts and circumstances 
within the knowledge of the officers and of which they had 
reasonable trustworthy information, were such in themselves 
to warrant a man of reasonable caution in the belief that such 
conveyance or vehicle was being unlawfully used for trans- 
porting, harboring or concealing aliens unlawfully within the 
United States. This does not give immigration officers the 
right to search a conveyance or vehicle without a warrant, 
unless there are facts and circumstances within his knowledge, 
and of which he has reasonable, trustworthy information, were 
such in themselves as to warrant a man of reasonable caution 
in the belief that such conveyance or vehicle was being used 
unlawfully for the purpose of transporting, harboring or con- 
cealing aliens unlawfully within the United States; and their 
authority does not extend to searching without a search war- 
rant, any and all automobiles in the United States, and not 
in the act of entering or attempting to enter the United States, 
at an international boundary. 

30. The officers of the immigration patrol have the lawful 
right to stop and search automobiles without a search warrant, 
when the facts and circumstances within their knowledge of 
which, as immigration officers, they had reasonable trustworthy 
information, were such in themselves as to warrant a man of 
reasonable caution to the belief that an alien or aliens were be- 
ing transported, harbored or concealed in such automobiles. 

31. If, therefore, you find from the evidence, that the facts 
and circumstances within the knowledge of the defendants, or 
any of them, were such in themselves to warrant a man of 
reasonable caution to the belief that Perley Sylvester Thomas 
on the night of February 4th, 1927, was an alien unlawfully 
in this country, or that he was transporting, harboring or con- 


cealing an alien or aliens in his automobile, the defendants had 
the right to stop and search his car without a search warrant. 
But if you find from the evidence that there were no facts 
and circumstances within the knowledge of the defendants or 
any of them, of which they had reasonable and trustworthy in- 
formation that Perley Sylvester Thomas was an alien unlaw- 
fully in this country, or that he was transporting, concealing 
or harboring an alien or aliens in his car on that night, then 
the Immigration Patrol had no authority to stop and search his 
automobile without a search warrant, and he had the right 
to ignore their command to stop and proceed about his bus- 
iness. 

32. Immigration officers are not authorized to stop every 
automobile on the chance of finding aliens being unlawfully 
transported, harbored or concealed in such automobile, and 
thus subject all persons lawfully using the highways to the 
inconvenience and indignity of such a search. 

Travelers may be so stopped in crossing an international 
boundary. But those lawfully within the country, entitled to use 
of the public highways, have a right to free passage without 
interruption or search, unless there is known to a competent 
official, authorized to search, probable cause for believing that 
their vehicles are engaged in illegally transporting, harboring 
or concealing aliens unlawfully in the United States. 

Under this indictment, if the evidence convinces you of 
the guilt of these defendants, beyond a reasonable doubt, you 
may find them guilty of murder in the first degree, or murder 
in the second degree, or of any lesser degree of unlawful homi- 
cide; or you may find any one or two of them guilty of murder 
in the first degree, and find the other or others guilty of murder 
in the second degree, or any lesser degree of unlawful homicide, 
or you may find any one or two guilty of such degree of 
homicide as the evidence warrants, and acquit any of them whom 
the evidence does not satisfy you beyond a reasonable doubt 
to be guilty. 

If you find the defendants guilty you must in your verdict 
set forth the distinct degree of unlawful homicide of which you 
find them guilty; murder in the first degree, or of murder in 
the second degree, or of manslaughter; and the form of your 
verdict should be in the following like form: 

We, the jury, find the defendants guilty of (filling in the 
degree of the crime so found by you as jurors), so say we all, 
and let one of your number sign it as foreman. 

Should you find the defendants not guilty, you will say: 

We, the jury, find the defendants not guilty, so say we all, 
and let one of your number sign it as foreman. 

If you find one or two of the defendants guilty, and the 
other or others not guilty, your verdict should be in the follow- 
ing like form: 

We, the jury, find (naming him or them) guilty of (nam- 
ing the degree of the crime) and find (naming him or them) 
not guilty, so say we all, and let one of your number sign 
it as foreman. 

If you are convinced to a moral certainty beyond a reason- 
able doubt that the defendants, or any of them, are guilty 
of murder in the first degree, a majority of the jury may 
recommend him or them to the mercy of the court, and such 


recommendation will change the penalty from death to impris- 
onment for life.” 


When taken in connection with the entire charge, 
we can not hold that the charges, parts of charges, 
or either of them, complained of in the above mention- 
ed assignments of error constituted reversible error. 


It will be observed that assignments of error num- 
bered 24, 25, 26, 27, 28, 29, 30, 31, 33 and 37 are based 
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upon the refusal of the court to give certain charges 
asked for by the defendants. 

These proposed charges so refused have been quot- 
ed in the assignments of error and, therefore, it is 
not necessary to requote them, but it may be helpful 
to quote those charges which were given by the court 
at the request of the defendants, as these charges so 
given, taken together with the charge of the court of 
its own motion, have controlling bearing on the ques- 
tion as to whether or not the refusal to give the charges 
requested constituted reversible error. The charges 
given at the request of the defendants were as follows: 

“The Court charges you that each and every one of the 
defendants in this case is presumed to be innocent until proven 
guilty by competent evidence beyond and to the exclusion of 
every reasonable doubt.” 

The Court charges you that an officer in the discharge of 
his duty when assailed or resisted is not bound to retreat or 
give way. He may oppose force to force, sufficient to overcome 
the resistance he encounters, or to subdue the efforts of the 
party offering resistance, even to the extent of taking human 
life.” 

“The Court charges you that if you find from the evi- 
dence that the defendants, or either of them, were at the 
time of the alleged homicide surrounded by such a condition 
of affairs as to cause a reasonably cautious and prudent man 
to believe that his life was in danger, or that he was in danger 
of receiving great bodily harm, and that he, or they, did so 
believe and acted upon such appearances and belief, then you 
should find the defendants, or those so acting and believing, not 
guilty, although you may believe from the evidence that the 
danger did not actually exist.” 

“The Court charges you that homicide is justifiable when 
committed by public officers and those acting by their com- 
mand and in their aid and assistance when acting in the dis- 
charge of a legal duty, and if you find from the evidence 
in this case that the defendants were officers of the Immi- 
gration Border Patrol Service of the United States or were 
acting in the aid and assistance of such officers and that 
the homicide was necessarily committed in overcoming actual 
resistance to the discharge of some legal duty, then you 
should find the defendants or those so acting not guilty.” 

“To hold a defendant guilty as aider and abetter in homi- 
cide it is not only necessary that he should have aided or as- 
sisted in the commission of the crime but also that he should 
have had knowledge of and shared in the design of the prin- 
cipal, and if you find from the evidence in this case that one of 
the three defendants fired the fatal shot before you could find 
the other two defendants guilty you must be satisfied from the 


evidence and beyond a reasonable doubt that they knew of 
his intentions and shared in them.” 


Considering the charges requested by the defend- 
ants and refused in connection with the charges given, 
we find no error apparent in the action of the court 
in refusing to give the same. 

The 38th assignment of error is that the court 
erred in overruling defendants’ motion for new trial 
under which may be considered the sufficiency of the 


evidence to support the verdict which we will discuss 
later. 


The 41st, 42nd, 48rd and 49th assignments of error 
are addressed to the refusal of the court to allow 


counsel to read certain statutes to the jury. The rule 
that the law and statutes applicable to any case are 
to be given to the jury by the court and not by coun- 
sel, is too elementary and universally recognized to re- 
quire any discussion here. 


So this brings us to the consideration of whether 
or not there is substantial evidence found in the record 
to support the verdict. There is found in the record 
evidence to support this statement of facts: that the 
accused with other officers charged with the duty 
of enforcing the immigration laws of the United 
States stationed themselves on a public highway at a 
secluded spot, in the night time, for the purpose of 
ascertaining whether or not any aliens attempted to 
pass that way; that in pursuance of carrying out this 
purpose they, without authority of law and without 
legal excuse, proceeded to stop and attempted to stop 
peaceful and law abiding citizens who happened to be 
traveling on that highway. That the deceased came 
that way and that the accused, with their associates, 
without believing and without having any reason to 
believe, that the deceased was transporting aliens or 
that any aliens were being conveyed at that time 
by him, commanded him to stop that they might make 
search of his car. That the deceased was a traveling 
salesman pursuing his lawful business in a lawful 
manner and that he attempted to escape from the ac- 
cused and their associates when he found himself be- 
ing held up by them on the public highway at a seclud- 
ed spot and that thereupon the accused and their as- 
sociates without reasonable excuse or justification 
fired upon the deceased and as he fled they continued 
to fire upon him with deadly weapons and that then 
the accused got into a high powered automobile and 
chased the deceased along the highway for a number 
of miles; that by some means, not disclosed in the 
record, the automobile in which the accused were be- 
ing conveyed passed the car in which the deceased was 
driving; that they turned and went back down the 
road, toward the place from which they had come, 
and that they passed the deceased and immediately 
turned about and again gave chase; that they reloaded 
their pistols as they were chasing the deceased; that 
finally they overtook him on the highway and that 
there they shot and killed him. There were two wounds 
found, one in the arm of the deceased and the other 
in his face and neck, the latter being fatal. The evi- 
dence is convincing that Brownlee did the fatal shoot- 
ing. Beside these wounds in the body of the deceased 
there were at least seven shots fired into the auto- 
mobile in which he was riding, some from the front, 
some from the side and some from the rear. 


It is true that there is other evidence which does 
not agree with this state of facts, but there was suf- 
ficient legal evidence for the jury to conclude that this 
state of facts was that which actually existed and, 
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furthermore, that the deceased did not fire his pistol 
on the night when he was killed. We have considered 
the law as we deem it applicable to this case in quot- 
ing and approving the charges given by the trial court 
and, under the law as so stated, coupled with the above 
statement of facts of which we find vivid portrayal in 
the evidence. We must agree with the trial judge in 
holding that under the law the verdict as to each of 
the defendants was supported by substantial evidence 
and that there was no showing that the jury was in- 
fluenced by anything outside the evidence in arriving 
at its verdict. It may be that there are extenuating cir- 
cumstances which would appeal to a Board of Pardons, 
whose function it is to temper justice with mercy, but 
it is the province of this Court to determine only 
whether or not reversible error has occurred in the 
trial of the cause and to this we must answer “No.” 

The judgment should, therefore, be affirmed and it 
is so ordered. 

Affirmed. 

ELLIS, C. J. and WHITFIELD, and STRUM, JJ., 
concur. 

TERRELL and BROWN, JJ., dissent. 


Alice W. Smith, 
Appellant, 
Vv. Pasco County. 
H. J. Mobley, 
Appellee. 

PER CURIAM. 

In this case a final decree involving an accounting 
as an incident to substantive relief, was rendered by a 
judge of one circuit sitting in another circuit. A re- 
hearing was granted and a decree awarding an in- 
creased amount to the defendant was made by another 
Circuit Judge. An appeal was taken from the latter 
decree. It does not appear that the petition for re- 
hearing was filed within thirty days from the time 
of pronouncing the decree as required by the statute, 
Section 3165 Rev. Gen. Stats. 1920 and Rule 90 Equity 
Rules. But assuming that it was duly filed since it was 
granted, there appears to be no good ground for grant- 
ing it. The petition for rehearing states that certain 
specified items were not allowed by the decree though 
they were “proved by undisputed testimony.” A con- 
sideration of the testimony relative to the items re- 
ferred to does not show that the first Judge over- 
looked items or that he clearly erred in not including 
them if they were in fact excluded by the decree. If the 
defendant was aggrieved by the decree he should have 
appealed instead of presenting the same record to an- 
other circuit Judge on a petition for rehearing which 
does not clearly present matters that should be ad- 
judicated by another judge of equal jurisdiction. 

Reversed. 


WHITFIELD, P. J. and TERRELL and BUFORD, 
JJ., concur. 


ELLIS, C. J. and STRUM and BROWN, JJ., con- 
cur in the opinion and judgment. 


Clark Dredging Co., 

a Texas Corporation 

authorized to do business 

in the State of Florida, 
Appellant, 


v. Dade County. 
Sunny Isles Ocean Beach Co., 


a Corporation organized and 
existing under the laws of the 
State of Florida, and H. B. 
Graves, 

Appellees. 

BUFORD, J. 

The appeal in this case is from an order sustaining 
the demurrer to the bill of complaint and dismissing 
the bill. That part of the bill of complaint necessary to 
be considered here is as follows: 

“That on or about the 11th day of May, A. D. 1926, the 
defendant, Sunny Isles Ocean Beach Co. was seized and pos- 
sessed of the following described property, situate, lying and 
being in Dade County, Florida, and more particularly described 
as follows: 

Two tracts of land known as Atlantic Island and Fair- 
land Island, as shown on unrecorded maps of the Sunny Isles 
Ocean Beach Company, all of said tracts being situate in the 
north half (N%) of section 14, Range 42 East, Township 
52 South, all lying East of Biscayne River and South of Bella 
Vista Subdivision as said subdivision is recorded in Plat Book 
8, page 128 of the Public Records of Dade County, Florida; 
Atlantic Island containing twenty-two (22) acres, more or less, 
and Fairland Island containing three (3) acres, more or less; 
and being so seized and possessed of said property either on 
the said 11th day of May, 1926, or at a time prior thereto, 
the said defendant, Sunny Isles Ocean Beach Co., thru its 
president H. B. Graves, entered into a certain contract whereby 
they hired and retained your Orator to do certain dredging work 
and fill work in and about the above described property; that 
under and by virtue of said contract, your Orator complied 
with and-abided by each and every term of the contract so en- 
tered into and did perform the dredging work and fill work 
therein mentioned on the property above described; and did 
actually build, construct and make the above described land; 
that after the completion of the work above set forth your 
Orator did render to said Sunny Isles Ocean Beach Co. an 
itemized statement and account of the work and labor done by 
it as aforesaid, which statement totals the sum of $6,134.88 
a copy of which itemized statement is attached to the certi- 
fied copy of Notice of Lien attached to this Bill of Complaint 
and marked Complainant’s Exhibit “A,” and said itemized 


statement is made a part of this Bill of Complaint as if it were 
fully set out herein. 


3. 
Your Orator further shows unto the Court that on the 
18th day of November, 1926, it filed in the office of the Clerk 
of the Circuit Court in and for Dade County, Florida, Notice of 
its intention to hold lien upon the property hereinbefore de- 
scribed, in and by which said Notice of intention to hold lien it 
was stated that the said defendants were indebted to your Ora- 
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tor in the sum of $6134.88 and that your Orator in and by 
said notice did claim a lien in and upon said land in the 
amount of $6,134.88; that a true copy of said notice of lien 
was served on the defendant Sunny Isles Ocean Beach Co., on 
the 21st day of December, 1926, a certified copy of which said 
notice of intention to hold lien is hereby attached to this 
Bill of Complaint and marked Complainant’s Exhibit “A” and 
hereby made a part hereof as though fully set out herein. 
4, 

Your Orator did further show unto the Court that by reason 
of the premises and the matters and things herein alleged they 
do hold a material and labormen’s lien against the said de- 
fendant and upon the property herein before described in the 
amount of $6,134.88 together with interest thereon from the 
date said sum became due and payable to the day of pay- 
ment. 


It is apparent that the demurrer was sustained and 
the bill dismissed upon the theory that the lien statutes 
in this State do not apply to labor done or material 
furnished in construction work of that class and kind 
alleged to have been performed by the complainant, 
who is appellant here. It is contended by the appellees 
that the appellant relies upon Sec. 3496 Rev. Gen. 
Statutes of Fla., which reads as follows: 


“For labor on buildings and structures.—In favor of any 
mechanic, laborer or other person who shall perform by him- 
self or others any labor upon, or in the construction or repair 
of any building or other work or structure, or additions to or 
upon any fixtures therein or thereon; upon such buildings, 
work or structure and the land upon which it stands.” 


It appears that the appellant does rely somewhat 
on this section of the statute but it further appears 
that the appellant also relies upon section 3498 Rev. 
Gen. Statutes of Fla., which was originally Section 4 
of Chapter 5143, Acts of 1903, an Act entitled “An Act 
To Provide Liens for Material-men, Mechanics, Artis- 
ans and Laborers and to Provide the Manner in Which 
Such Liens Shall Be Acquired and to Provide a Rem- 
edy for the Enforcement of such Liens,” and section 4 
of the Act was: 


“Liens shall exist in favor of any person performing by 
himself or others any labor upon or in any farm, orchard, 
grove, garden, park or other grounds, whether in clearing up, 
fencing, ditching or draining, or in maintaining, improving or 
cultivating the same; upon such farm, orchard, grove, garden, 
park or other grounds.” 


In view of the provisions of this latter quoted sec- 
tion of the statutes, we do not deem it necessary to 
determine whether or not such material furnished and 
labor done in the performance of work as alleged in 
the bill of complaint may result in the acquisition of a 
lien in favor of the person performing such construc- 
tion and labor on the land upon which such material 
has been furnished and labor performed under the 
provisions of section 3496 Rev. Gen. Statutes of Fla., 
as it is clear to us that such a lien is acquired under 
the provisions of section 3498 Rev. Gen. Statutes of 
Fla., originally section 4 of chapter 5143, Acts of 1903. 

The allegations of the bill of complaint are equiva- 
lent to the allegation that the complainant under 
contract with the defendant, who was then the owner 


of and in possession of the grounds described in the 
bill of complaint, performed certain labor in main- 
taining and improving such grounds. The Court will 
take judicial cognizance of the fact that dredging 
earth on to submerged or marsh lands and thereby 
raising the surface of the grounds above the water, 
and thereby building, constructing and making land 
is a material improvement to the grounds. The bill 
alleges “Your Orator complied with and abided by 
each and every term of the contract so entered into 
and did perform the dredging work and fill work 
therein mentioned on the property above described 
and did actually build, construct and make the above 
described land.” 

We, therefore, hold that where a person, firm or 
corporation dredges and fills in submerged or marsh 
lands under a contract with the owner to do such 
dredging, filling and improving the one performing 
such labor acquires a lien upon the grounds so 
dredged, filled and improved for the amount found 
to be due from the owner to the person, firm or cor- 
poration performing, by himself or others, the labor 
incident to such dredging, filling and improving and 
it is immaterial whether such labor be performed by 
hand or by the use of machinery. The order sustain- 
ing the demurrer and dismissing the bill of complaint 
is reversed and the cause remanded for further pro- 
ceedings not inconsistent with this opinion. 

Reversed. 

WHITFIELD, P. J. and TERRELL, J., concur. 

ELLIS, C. J. and STRUM and BROWN, JJ., con- 
cur in the opinion and judgment. 


The Atlantic National Bank of 
Jacksonville, a corporation 
organized and existing under 
the banking laws of the United States, 
Appellant, 
v. Duval County. 
Frederick R. Pratt, as Receiver 
of the Bank of South Jacksonville, 
a corporation organized and 
existing under the laws of the 
State of Florida, 
Appellee. 
WHITFIELD, P. J. 

The amended bill of complaint in effect alleges 
that the Bank of South Jacksonville was the regular 
correspondent of the complainant the Atlantic Nation- 
al Bank; that on January 10, 1927 and January 11, 
1927 the complainant sent to the Bank of South Jack- 
sonville “for collection and remittance in accordance 
with the usual custom between” the two banks, checks 
and other items payable by and at or drawn on the 
Florida Southside Bank; that on December 31, 1926, 
complainant sent to the South Jacksonville Bank “for 
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collection and remittance”, a draft due January 10, 
1927; that on January 10, 1927, the draft was paid to 
the Bank of South Jacksonville by check on the Flori- 
da Southside Bank; that on the 11th and 12th of Janu- 
ary, 1927, the Bank of South Jacksonville collected 
from the Florida Southside Bank all of said items or 
checks and collected and actually received from the 
Florida Southside Bank $11,171.70 in payment for said 
items and checks; that the said Bank of South Jack- 
sonville sent complainant in payment of said items its 
checks or drafts payable to complainant, drawn on its 
New York correspondent and on complainant, and at 
the same time sent complainant its checks or drafts 
drawn on the Barnett National Bank of Jacksonville, 
a national banking corporation, on the Peoples Bank 
of Jacksonville, to make good its check or draft on 
complainant. That said checks or drafts drawn on 
the said Barnett National Bank of Jacksonville and 
on said Peoples Bank of Jacksonville were each dis- 
honored by the said bank refusing to pay the same, 
and said New York draft was likewise dishonored. 
The said Bank of South Jacksonville did not have the 
funds to its credit with complainant to pay the check 
or draft drawn on complainant unless the checks or 
drafts drawn on the said Barnett National Bank of 
Jacksonville and the said Peoples Bank of Jacksonville 
were paid. That on the 13th day of January, 1927, the 
said Bank of South Jacksonville closed its doors. Fred- 
erick R. Pratt was appointed receiver for said bank. 
That the said Bank of South Jacksonville is insolvent 
and was insolvent both at the time it received and at 
the time it collected the aforesaid checks from the 
said Florida-Southside Bank. And complainant did 
not know that the said Bank of South Jacksonville 
was insolvent at said time; that complainant has made 
demand on the defendant receiver for the said sum of 
Eleven Thousand One Hundred Seventy-one and 
70/100 Dollars ($11,171.70) as preferential claim, 
payable before the unsecured claims against the said 
Bank of South Jacksonville are paid. Complainant 
further claims that it has a preference on the assets 
of the said Bank of South Jacksonville for the pay- 
ment of the items herein mentioned. But the de- 
fendant, as receiver as aforesaid, has refused to allow 
complainant’s claim for said items as a preferential 
claim and to pay same before paying the unsecured 
claims. That the claim of complainant has been ad- 
mitted by the defendant as a lawful and just claim 
against the assets in his hands, except as to the pre- 
ference of said claim; that the money received by the 
Bank of South Jacksonville from the said Florida- 
Southside Bank was received by. said Bank as a trust 
fund and that title to said checks at no time passed 
to the said Bank of South Jacksonville; and that the 


amount of money so collected by the said Bank of 
South Jacksonville swelled the funds of the said Bank 


of South Jacksonville that the relation of debtor and 
creditor did not arise between complainant and the 
said Bank of South Jacksonville by reason of said 
collections. 

By amendment it is alleged that the said Bank of 
South Jacksonville had with complainant a real credit 
balance of Eleven Hundred Seventeen and 94/100 
Dollars ($1117.94) on the 13th day of January, 1927, 
at the time its affairs were taken over by the Comp- 
troller. 

And by further amendment the bill of complaint 
alleges that it was the custom and understanding be- 
tween complainant and the said Bank of South Jack- 
sonville at the time the items heretofore mentioned 
were sent to said Bank of South Jacksonville for col- 
lection, that said Bank of South Jacksonville should 
remit to complainant the amount of money collected 
each day on the day the same was collected. That 
there was no understanding by agreement of custom 
between the said Bank of South Jacksonville and com- 
plainant that complainant should give any credit or al- 
low the said Bank of South Jacksonville any latitude 
in the time of remitting for items sent for collection 
by complainant. That complainant kept no account 
with the said Bank of South Jacksonville and had no 
credit balance with said Bank of South Jacksonville; 
and there were no reciprocal or mutual accounts of 
any kind between complainant and the said Bank of 
South Jacksonville. 

The prayer is that complainant be decreed a prefer- 
ential claim over unsecured creditors of the Bank of 
South Jacksonville and for general relief. 

The defendant receiver demurred on grounds that: 

1. Said last amendment adds no new matter and is im- 
material and irrelevant. 

2. The issue attempted to be raised by said amendment 
have already been decided by this Court in this cause adverse 
to complainant. 

3. Said amended bill of complaint shows on its face that 
complainant is not entitled to a preference. 

4. It does appear that complainant is able to trace 
and locate any trust fund. 

5. It appears from the allegations of said amended bill 
of complaint that complainant is a general and not a preferred 
creditor. 

6. It appears from the allegations of said amended bill 
of complaint that title to said check and its proceeds passed 
to the Bank of South Jacksonville and that the relation of 
principal and agent has ended. 

7. It appears from the allegations of said bill of complaint 
that said Bank of South Jacksonville was used by the com- 
plainant as its collecting agent for many items and was 
authorized to collect and mingle funds, and that said Bank 
of South Jacksonville was indebted to the complainant upon a 
balance of accounts and was under no obligation to forward 
to the complainant any specific funds. 

8. It appears from the allegations of the amended bill of 
complaint that complainant accepted from said Bank of South 
Jacksonville the draft or check of said Bank of South Jack- 
sonville in payment of the items mentioned in the amended 
bill of complaint, 
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The court sustained the demurrer on the 3rd, 5th, 
6th, and 7th grounds. 

The complainant appealed. 

Where A. Bank remits to B. bank several items of 
negotiable paper “for collection and remittance accord- 
ing to the custom and understanding between’ the 
banks, viz: that B. bank should remit to A. bank 
“the amount of money collected each day on the day 
the same was collected”, and B. bank collects the sever- 
al items from other banks or persons and remits to A. 
bank checks of B. bank on other banks for the 
amounts of the collections, but such checks are not 
paid in due course because of the failure of B. bank 
after making the collections and after remitting its 
checks therefor, but before the checks of B. bank are 
paid, and there was no commingling of funds by con- 
sent and no reciprocal accounts or deposits between 
the two banks, B. bank having an account with a bal- 
ance to its credit with A. bank but A. bank having 
no account with B. bank, A. bank is entitled to a 
preference in payment by the receiver of B. bank for 
the collections made. See State Nat. Bank of Little 
Rock v. F. N. Bk. of Achison Kan. 124 Ark. 531, 187 
S. W. Rep. 673; Bank of Poplar Bluff v. Mills Paugh, 
313 Mo. 412, 281, S. W. Rep. 733. Fed. Res. Bk. of 
Rich. v. Peters 139 Va. 45, 123 S. E. Rep. 379, 42 
A. L. R. 742. 

Reversed. 

TERRELL and BUFORD, JJ., Concur. 

ELLIS, C. J. and STRUM and BROWN, JJ., Con- 
cur in the opinion and judgment. 


W. Kroier, 
Petitioner, 
Vv. Petition for writ of Certiorari 
T. Kroier, To Hillsborough Circuit Court. 
Respondent. 
BROWN, J. 


This is a petition to this court to issue its writ of 
certiorari to the clerk of the Circuit Court for Hills- 
borough County ordering transmission to this court of 
a true copy of the record in the !aw cases of W. Kroier 
v. T. Kroier, and also in the chaucery case of T. Kroier 
v. W. Kroier, for the purpose of reviewing an order 
of said circuit court made February 3, 1928, vacating 
a default judgment entered by the clerk of said court 
against the defendant in the law case on the rule day 
in December 1925, for want of appearance, also the 
final judgment entered by the clerk on August 12, 
1926. The order vacating the former judgments also 
cancelled and voided the execution and writ of garn- 
ishment which had issued thereunder. 

After the default judgment of December 7, 1925, 
for want of appearance, had been entered against the 
defendant, the latter filed a plea to the merits on Janu- 
ary 2nd, 1926. Final judgment was not entered by 


111 


the clerk until August 1st, 1926, and then execution 
was issued, also writ of garnishment. On September 
11, 1926, the defendant, in the assumpsit action T. 
Kroier, filed a bill in chancery against the plaintiff, 
W. Kroier, and the sheriff, praying that the default 
and judgment which had been entered aginst him 
by the clerk be vacated and set aside and a new trial 
be allowed him under the plea which had been filed, 
and under which he had a good defense, and that the 
defendants be enjoined from proceeding further under 
said execution and garnishment. The bill alleged 
that the complainant’s attorney had duly filed an ap- 


pearance for him as the defendant in said law action . 


on the proper rule day, the first Monday in December, 
1925, and on the succeeding rule day had filed his 
plea, but that through some error or fault of the 
employees in the clerk’s office, the appearance was 
never filed or docketed. That complainant had no 
knowledge, either directly or indirectly, of the entry 
of said default or of said final judgment until the 
garnishment tied up his funds in bank; that the sixty 
days allowed by statute and rules of court within 
which to apply for opening of said default judgment 
had expired and that complainant was without remedy 
save in a court of equity. Attached to the bill and 
made a part thereof was an affidavit of complainant’s 
attorney stating that he had filed said appearance as 
alleged, and had filed the plea, and had been awaiting 
notice of the setting of the case for trial, having no 
knowledge of the entry of the default or judgment. 
There was a demurrer to the bill, one of the grounds 
of which, among others, was that the bill showed that 
the complainant had an adequate remedy at law. This 
demurrer was sustained and the bill dismissed. In the 
order, the court stated that the judgment attacked 
was “neither void nor voidable.” On appeal to this 
court, the order sustaining the demurrer and dismiss- 
ing the bill was affirmed, without opinion. It will be 
observed that the gravamen of the bill was an attempt 


to impeach a judgment, regular on its face, by mere 
parol. 


On January 26, 1928, shortly after the judgment 
of affirmance by this court, (January 5, 1928) the de- 
fendant in said action at law filed a motion, and on 
February 3, 1928, an amended motion, in said circuit 
court, to vacate the default judgment and final judg- 
ment which had been rendered against him in De- 
cember, 1925, and August, 1926, and the execution 
issued thereon, on grounds quite similar to those stat- 
ed in the bill to which demurrer had been sustained, 
but which motion contained new and additional aver- 
ments to the effect that said appearance of December 
7, 1925, had in fact been duly filed by the clerk, by 
attaching the proper filing stamp and date thereto, 
and being signed by a deputy clerk of said court, which 
would appear from the files of the court, but that 
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through negligence on the part of the clerk he had 
failed to docket such appearance, and notwithstanding 
the due filing thereof, had, without authority of law, 
entered the default judgment, and thereafter the final 
judgment, and issued execution. . 

This motion was resisted inter alia upon the ground 
that more than sixty days had elapsed since the de- 
fault judgment and more than six months since the 
final judgment, and that the defendant had not dur- 
ing such periods moved to vacate the default judg- 
ment or sued out writ of error to the final judgment, 
and that the court was without jurisdiction to 
entertain the motion. Further, that the said judg- 
ments were neither void nor voidable, and that all 
questions raised by the motion had been adjudicated, 
adversely to the movant, in the equity suit which had 
been affirmed on appeal. 

The court granted the motion to vacate said judg- 
ments, and cancelled and voided the execution and writ 
of garnishment issued thereunder; finding, as stated 
in said order, that the defendant had duly and properly 
entered his appearance and that the same had been 
filed by the clerk, but that through omission or neg- 
ligence on the part of the clerk it had not been dock- 
eted, and that the default judgment entered by the 
clerk for failure of defendant to appear was therefore 
illegal and without authority of law, and the final 
judgment likewise illegal and void. 

It is this order which is here sought to be reviewed 
by certiorari. 

The first question that arises is whether the order 
sought to be reviewed is of such a final nature as to 
authorize review by certiorari. 

Ordinarily, the writ of certiorari may not be used 
to quash a judgment of an inferior court unless such 
judgment is a final adjudication of the cause. 11 C. J. 
126. This court has held that a judgment of the 
circuit court on writ of error reversing a judgment 
of the lower court and remanding the cause to the 
lower court for further proceedings, is not a final ad- 
judication of the cause, and that this court will not 
issue a writ of certiorari to such judgment of the cir- 
cuit court. Holmberg v. Toomer, 78 Fla. 117, 82 So. 
620; First National Bank of Gainesville v. Gibbs, 78 
Fla., 118, 82 So., 618. But in Spafford v. Brevard 
County 92 Fla., 617, 110 So. 451, this court held that 
an order, though made preliminarily to the trial of a 
condemnation suit, which authorized the taking of 
lands for public use before the compensation therefor 
had been ascertained by a jury, was, as to the prop- 
erty right involved, so far final in its nature as to war- 
rant the issuance of the writ to test its validity. Under 
our statutes (sections 2901-2905 Rev. Gen. Stats.) 
the vacating order here made was not such a final 
judgment as would be subject to review by writ of er- 
ror; and if it were, it could not be reviewed by cer- 


tiorari, for certiorari does not issue when adequate 
remedy by appeal or writ of error is afforded; never- 
theless, the general principles obtaining in most juris- 
dictions as to what constitutes such a final judgment 
as will be subject to review by appeal or writ of error 
throw some light on the question before us. Thus, 
in some jurisdictions it is held that an order vacating a 
judgment on motion made after the term, is governed 
by settled principles to which the action of the court 
must conform, thus affecting a substantial right, and 
hence so far final as to be appealable, while in other 
jurisdictions it has been held to the contrary, so far 
as the party against whom the order is made, (2 R. C. 
L., 44), unless it goes further than a mere vacating 
order and deprives the party of some substantial right 
already acquired, such as a stipulation concerning the 
facts of the case. 2 R. C. L. 45. But, while there is 
considerable conflict, the weight of authority appears 
to be to the effect that ordinarily appeal or writ of 
error will not lie to an order merely vacating a former 
judgment, 3 C. J., 521, unless there was want of juris- 
diction to make it. 3 C. J. 523. See also in this con- 
nection, Exparte Jones, 92 Fla., 1015, 110 So. 532. Of 
course, discretionary orders of this nature, made dur- 
ing the term or within a period fixed by statute, are 
generally held not appealable. But here we have an 
order made long after the expiration of the sixty day 
period, and long after the term, vacating the judg- 
ment and annulling the execution and writ of garn- 
ishment which had been issued thereunder, and the 
claim is made that the court was without jurisdiction 
to make it. If this claim is well founded, the purport 
of the vacating order may be so far final in its nature 
as to warrant the writ of certiorari to review it, for 
it certainly purports to deprive the petitioner of a 
judgment rendered at a prior term, and also of the ad- 
vantage acquired by the writ of garnishment and the 
execution. We will therefore examine the question 
whether the court was acting within its jurisdiction. 

The method of procuring the vacation of judgment 
which is by far the most commonly used at the present 
day, is the proceeding by motion to the court which 
rendered the judgment, with notice to the adverse 
party. This practice being simple, speedy and effec- 
tive, is well calculated to promote the interests of 
justice with the least cost and trouble to suitors. 1 
Black on Judgments, 2nd ed., sec. 303. 


The common law rule obtains in this jurisdiction 
that ordinarily after the expiration of the term, the 
court loses control of its judgments rendered during 
the term, and they become final and not subject to 
vacation or modification, though merely clerical er- 
rors and misprisions may be corrected. But it has be- 
come equally well established that a judgment which 
is entirely void may be set aside at a subsequent term 
(or in vacation where statutes permit it), and may 
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even be collaterally assailed. Ib., 307; Einstein v. 
Davidson, 35 Fla., 342, 17 So. 563; Johnson v. Mc- 
Kinnon, 54 Fla. 221, 45 So. 23; Lucy v. Deas, 59 Fla. 


552, 52 So. 515. However, a judgment which is void-. 


able only, because irregular or erroneous, must be 
moved against during the term or within the period 
fixed by statute by motion to vacate, or by proper ap- 
pellate proceedings, and if no such step is taken 
within the prescribed time, the judgment becomes an 
absolute verity and passes beyond the control of the 
courts. Lord v. Downlin, 42 So. 585, 52 Fla., 313; Day 
et al v. Hurchman, 65 Fla., 186, 61 So. 445; Einstein 


v. Davidson, supra; Malone v. Meres, 109 So., 677, 91 
Fla., 709. 


The decision thus hinges upon the question wheth- 


er the judgments vacated were void, or merely void- 
able. 


Section 2619 Rev. Gen. Stats. of 1920 confers 
authority upon the clerk of the circuit court to enter 
a default against a defendant for failure to appear, or 
to plead or demur, within the time required by law, 
and under section 2622 the clerk may proceed to enter 
final judgment in certain cases. The authority and 
jurisdiction thus conferred upon clerks is purely 
statutory and must be strictly construed. Cosmopoli- 
tan Fire Ins. Co. v. Boatwright, 59 Fla., 232, 51 So. 
540; Holder Turpentine Co. v. Kiser, 68 Fla., 312, 67 
So. 85. In the case of King v. Dekle, 53 Fla. 940, 43 
So. 586, it was held that clerks of the circuit court 
have no authority, on the appearance day in a suit at 
law, and in the presence of an appearance duly filed 
by the defendant, to enter either a judgment by de- 
fault or a final judgment, and the entry by the clerk of 
a final judgment under such circumstances is null 
and void on its face and subject to collateral attack; 
citing Wilhelm v. Lockler, 46 Fla., 575, 35 So. 6. In 
Mickler v. Reddick, 38 Fla., 34, 21 So. 286, it was 
said: “The clerk had no authority by the statute to 
enter a judgment by default for want of a plea when 
one with due formalities and sworn to is on file in 
the case and should he do so, his act would be en- 
tirely void. It was further held that the circuit judge 
could annul such judgment after the lapse of the sixty 
day period allowed by the statute (now section 2621 
Rev. Gen. Stats.) for opening defaults, as such does 
not apply to defaults or judgments entered by the 
clerk without legal authority and in violation of law. 
This rule was affirmed in Exparte Jones, 110 So. 532, 
92 Fla., 1015. Ordinarily, where a court has juris- 
diction of the subject matter and of the parites, ir- 
regularities do not render its judgment void. But 
where a_ special statutory authority or jurisdiction 
which is more of a ministerial than of a judicial na- 
ture, is conferred upon the clerk of the court to render 
judgments which when lawfully entered become the 
judgments of the court, the statutory conditions pre- 


cedent to the exercise of such authority must exist 
in order to legalize its exercise. 34 C. J. 178, 196. 

Applying the reasoning underlying the cited cases, 
it follows that both the default judgment and the final 
judgment entered by the clerk in this case were en- 
tered without legal authority and in violation of law, 
and hence were void. The court below therefore had 
the jurisdiction and the authority, on the motion 
made after the term, to vacate such judgments and 
the enforcement process resting thereon. In fact, it 
was the court’s duty to do so, under the facts alleged 
in the motion and found by it on its order to be 
true. That is, of course if such action was not pre- 
cluded, under the principles of res ad judicata, by 
reason of the decree in the equity suit. 


The order of the court below sustaining the demur- 
rer to the bill was affirmed by this court without 
opinion. That order might have been sustained because 
the demurrer contained the ground that the complain- 
ant had an adequate remedy at law, which he did 
have, to-wit: the motion to vacate. This court was 
not precluded by the reasons stated for its action by 
the lower court. A judgment or decree against a party 
dismissing his suit because he has misconceived his 
remedy does not in all cases estop him from pro- 
ceeding anew by means of the proper remedy. 34 C. J. 
793, 813-816. But there is a stronger reason why the 
order sustaining the demurrer to the bill in equity 
did not bar the complainant from making the motion 
to vacate. The bill attacked the integrity of a court 
record on what amounted merely to an allegation 
provable only by parol—the statement of the attorney 
that he had filed the appearance on a certain day. 
There was no allegation that there was any record to 
show this. In fact it was contrary to the record re- 
citals in the default judgment. Hence, the allegations 
were insufficient to impeach the record 22 C. J. 1077; 
Black on Judgments, Sec. 273. But the averments in 
the motion to vacate show that the clerk or his deputy 
accepted for filing and did file the appearance, en- 
dorsed the filing on the same, showing the date, and 
that such appearance in proper form was duly on file 
in the clerk’s office at the time he negligently and 
illegally entered the default for want of appearance. 
The original appearance duly on file, a part of the 
court’s records, thus negatived the recitals to the con- 
trary in the clerk’s entry of default. 1 Black on Judg- 
ments, Sec. 273. This made a very different case from 
that presented by the bill to which the demurrer was 
sustained, and presented a matter which was not 
presented or adjudicated, and could not have been, 
under the allegations of the bill and the judgment on 
the demurrer thereto. 


It is quite generally held that where demurrer is 
sustained because of the omission of a material al- 
legation from the plaintiff’s pleading, the judgment 
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sustaining the demurrer will not prevent the mainten- 
ance of a new suit on the same cause of action in which 
the plaintiff’s pleading supplies the missing averment. 
The estoppel extends only to the exact point raised by 
the pleadings, and decided, and does not operate as a 
bar to a second suit on other claims or issues. 34 C. 
J., 797-8-9. 

Thus, in Fla. So. Ry. Co. v. Brown, 23 Fla., 104 
1. So. 512, it was held that a former judgment on de- 
murrer between the same parties, where the plaintiff 
claimed damages of the defendant for injury to his 
estate in consequence of laying and operating a rail- 
road in the street on which his estate abutted, but not 
claiming to be the owner of the fee in the soil to the 
middle of the street, was not res adjudicata in a second 
suit by the same plaintiff against the same defendant, 
likewise for damages, where the declaration in such 
second suit did allege ownership of the fee to the soil 
in the street. In the opinion in that case it was said: 
“A judgment on demurrer in the first suit is no bar 
to a second suit when the plaintiff failed in the first 
suit on account of the omission of a material allega- 
tion which is supplied in the second suit.” 

It thus appears that the judgment sustaining the 
demurrer to the bill in the chancery suit did not oper- 
ate as res adjudicata against the motion to vacate 
subsequently made, which motion contained material 
allegations omitted from the bill. 

It is finally insisted that the defendant was pre- 
cluded by laches to ask or obtain the relief sought by 
the motion to vacate. We do not think the facts dis- 
closed by the petition and exhibits sustain this con- 
tention. See 34 C. J. 268 et seq. In 1 Black of Judg- 
ments, Sec. 313, the author says: 

“Delay in moving to have a judgment vacated, so long 
as the party has no notice of the judgment or of the action, 
will not bar his right, even though innocent strangers may 
have taken titles in reliance on the judgment. Again, lapse 
of time will not affect the right to vacate a judgment on the 
ground that the court never had jurisdiction to enter it. But 
if the party actually knows that a judgment has been ren- 
dered against him, and the judgment is not simply and merely 
void, it is the undoubted rule that he must exercise reasonable 
diligence in procuring its vacation, and that his unexcused 
laches of delay, unduly protracted, will preclude him from 
obtaining the relief sought.” 

And in Einstein v. Davidson, supra, it was said: 
“A judgment that is absolutely null and void—a mere 
brutum fulmen—can be set aside and stricken from 
the record on motion at any time, and may be collat- 
erally assailed.” The conclusions reached in this case 
are not in conflict with the holdings in Stribling v. 
Hart, 20 Fla., 235; Friedman v. Rehm, 43 Fla., 330, 31 
So. 234, or Gibbs v. Ewing, 113 So. 730, and other 
cases of that class, when properly analyzed and con- 
sidered. 


The vacating of these judgments does not of course 
destroy petitioner’s cause of action. With these judg- 


ments set aside, the case remains in court, open and 
undisposed of, on plaintiff’s declaration in assumpsit 
and defendant’s appearance and plea of the general 
issue. We see no reason why plaintiff, if he can prove 
his cause of action, may not yet secure a valid judg- 
ment in the place of the void one. Be this as it may, 
he does not show himself entitled to the writ here 
sought. 

Petition for writ of certiorari denied. 

ELLIS, C. J. and WHITFIELD, TERRELL, 
STRUM and BUFORD, JJ.. concur. 


M. F. Ryan, 
Plaintiff in Error, 
Vv. Dade County. 
Roscoe Noble. 
Defendant in Error 

WHITFIELD, P. J. 

The declaration in substance alleges that Noble 
was in the employ of Ryan who was engaged in the 
occupation of operating automobiles for public use; 
that one of defendant’s trucks was transporting steel 
grips or beams; that plaintiff with six other employees 
of defendant Ryan was engaged in unloading said steel 
grips or beams from said trucks; that the said seven 
employes of defendant lifted a beam and five of the 
employes having hold of the grip or beam suddenly 
loosened their hold and let the beam drop, due to the 
carelessness and negligence of the said five employes, 
which injured plaintiff by so mashing the index and 
second fingers of his right hand as to make it neces- 
sary to have them amputated; that plaintiff was 
wholly without fault in the premises. Damages in 
$15,000.00 were claimed. A demurrer to the declara- 
tion was overruled. Pleas were filed of not guilty; 
that the defendant was not engaged in the occupation 
of operating automobiles for public use, but was en- 
gaged in the private business or enterprise of hauling 
material from the docks to a stated gas plant by 
virtue of a stated private contract; assumption of 
risk; that the injury and damage were caused by the 
negligent act of plaintiff’s fellow servants; that 
the injury was caused by the negligence of the 
plaintiff and of a fellow servant who were jointly 
engaged in performing the act causing the in- 
jury, and defendant was guilty of no negligence 
contributing to such injury. Issue was joined on the 
pleas. Trial resulted in a verdict and judgment for 
$6,000.00 damages. Motions for judgment non ob- 
stante verdicto and for new trial were denied. De- 
fendant took writ of error. 

The statute provides that persons, firms and cor- 
porations engaged in “operating automobiles for pub- 
lic use’, shall be liable in damages for injuries in- 
flicted upon their agents and employes, caused by the 
negligence of such persons, firms and corporations, 
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their agents and servants, unless such persons, firms 
and corporations “shall make it appear that they, 
their agents and servants have exercised all ordinary 
and reasonable care and diligence, the presumption 
in all cases being against such persons, firms and 
corporations ;” that such employers shall not be liable 
in damages for injuries to their employes “when same 
is done by their consent, or is caused by their own 


negligence.” If the employer and employee “are both 


at fault, there may be a recovery, but the damages 
shall be diminished or increased by the jury in pro- 
portion to the amount of default attributable to both; 
provided that damages shall not be recovered for in- 
juries to an employee injured in part through his own 
negligence and in part through the negligence of an- 
other employee, when both of such employees are fel- 
low servants, where the former and the latter are 
jointly engaged in performing the act causing the 
injury and the employer is guilty of no negligence 
contributing to such injury.” “The doctrine of assump- 
tion of risk shall not obtain where the injury is attrib- 
utable to the negligence of the employer, his agents or 
servants.” Section 4971, 4972, 4973, 4974, Rev. Gen. 
Stats. 1920. 


There is legally sufficient substantial evidence up- 
on which to predicate the finding necessary involved 
in the verdict, that the defendant was “operating 
automobiles for public use”; that the injury was prox- 
imately caused by the negligence of the defendant’s 
employes who were the plaintiff’s fellow-servants 
jointly engaged with plaintiff in performing the 
act causing the injury and that the plaintiff was not 
negligent. 


The defendant might not have been a common car- 
rier, but he was engaged in operating automobiles for 
hire to those with whom he contracted and he con- 
tracted with members of the public as he desired. That 
satisfied the purpose and intent of the statute. 

No harmful error appears in charges given or re- 
fused, and no abuse is shown in questioning proposed 
jurors as to their connection with or relation to or 
interest in insurance companies, in testing the quali- 
fications of the jurors. The verdict appears to be ex- 
cessive. If the plaintiff below within 30 days remits 
$1,000.00 as of the date of the verdict, the judgment 
will stand affirmed for the balance; otherwise the 
judgment will stand reversed for a new trial. 


It is so ordered. 
TERRELL and BUFORD, JJ., concur. 


ELLIS, C. J. and STRUM, J., concur in the opin- 
ion and judgment. 


BROWN, J., concurs specially. 
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M. F. Ryan, 
Plaintiff in Error, 
v. Writ of Error to 


Dade Circuit Court. 
Roscoe Noble, 


Defendant in Error. 

BROWN, J., Concurring specially. 

I concur in the opinion that no reversible error 
appears and the judgment should be affirmed, but I 
am not satisfied that the record is free from error 
in the matter of the questioning of the proposed jur- 
ors as to their connection with or interest in insur- 
ance companies, and the statement made by counsel 
for plaintiff in the hearing of the jurors preliminary 
thereto. While the error may not be so presented in 
this case as to be reversible, I think it involves an 
important question which requires some consideration. 

It appears that the plaintiff in the court below had 
served on the defendant notice to produce at the trial 
all insurance policies taken out by the defendant for 
the purpose of indemnifying him against loss or dam- 
age in the operation of automobiles or automobile 
trucks for hire, and the original application made by 
the defendant for such insurance, and all cancelled 
checks given in payment of premiums for insurance 
indemnifying the defendant against loss or damage in 
the operating of the automobile truck involved in 
this case. As these documents were not shown to be 
admissible in evidence under the issues and as there 
was no privity of contract between the plaintiff and 
any insurance company the defendant might have con- 
tracted with, the property of this notice is very doubt- 
ful. Nothing appears which showed any duty on de- 
fendant’s part to comply. See Section 2733, R. G. S. 


When the case came on for trial, counsel for plain- 
tiff stated in open court that he had served notice 
on the defendant to produce certain insurance policies 
at the trial and he wanted to know whether the de- 
fendant had produced those so as to furnish him with 
the name of the insurance company defending the 
case. To this inquiry the defendant returned no 
answer. An adjournment was then taken until the 
afternoon session and when the court convened again, 
counsel for plaintiff stated that they had given notice 
that morning that they wanted to know what insurance 
company was defending this case; that they would like 
to have the defendant furnish it. Upon the court ask- 
ing if there was any objection to this, counsel for de- 
fendant stated that there was. Counsel for plaintiff 
then said that both the defendant and his attorney 
had told him that the defendant was being defended 
by an insurance company and that the plaintiff was 
certainly entitled to know what insurance company 
was defending the case. Whereupon the court stated: 
“The court is not interested in who is defending him.” 
To this counsel for plaintiff replied that he did not 
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want to get an agent for an insurance company or 
some one who wrote the policies on the jury; that if 
the defendant would not tell what insurance company 
was defending the case, he would ask the jurors 
whether they represented any insurance company. To 
this the court acceded. 


The first panel of six jurors were asked whether 
they were in the insurance business, and replied in the 
negative. Two were excused by the plaintiff. Two more 
were then called and asked the same question, to 
which they replied in the negative. Thereupon the 
counsel for defendant objected to any inquiries about 
the insurance business to any members of the jury and 
moved the court to quash the entire jury panel on the 
ground that the interrogation of the jury as to in- 
surance companies was entirely improper. The denial 
of this motion on the part of the court was excepted to 
and this ruling was assigned as error. The record then 
says “and thereupon the examination of the jury was 
continued, the jury was tendered and duly sworn.” 
It does not appear from the record that any further 
questions along this line were put to prospective jur- 
ors. From all that appears in the record, the two ad- 
ditional jurors, who were interrogated as above shown 
before the objection was made, were used to complete 
the panel of six before whom the case was tried. 
Thus, it would appear that the defendant’s objection 
and motion to quash probably came too late; and the 
trial court should not be put in error in overruling 
the objections to the questions. The motion to quash 
the panel was not the proper remedy anyway, and 
the court did not err in denying it. See 2 Fla., Digest, 
435; Presley v. State, 61 Fla., 46; 35 C. J. 374. 


While the plaintiff in a case of this kind is un- 
doubtedly entitled to have such qualifying questions 
put to the jurors as will protect him against the pos- 
sibility of any agent or stockholder of any insurance 
company who has agreed to indemnify the defendant 
against any loss in the case being chosen upon the 
jury, yet the law is well settled that no evidence can be 
admitted on the trial of such a case that the defendant 
is protected by indemnity insurance against any loss 
that may be occasioned thereby, and the admission of 
such character of evidence constitutes prejudicial and 
reversible error. It is also well settled, as is admitted 
in the able brief filed in behalf of defendant in 
error, plaintiff in the court below, that it is improper 
for counsel to comment in argument upon this sub- 
ject of insurance. There is no charge made that any 
such argument was made in this case. In this connec- 
tion attention might be called to the forcible language 
of Justice Somerville, speaking for the Supreme Court 
of Alabama, in Standridge v. Martin, 203 Ala., 486, 84 
So. 266, which reads: 


“Although the objectionable argument of plaintiff’s counsel 
was excluded from the consideration of the jury by the trial 


judge with an appropriate instruction to disregard it, we are 
nevertheless of the opinion that it falls within that class of 
argumentative statements which are grossly improper and 
highly prejudicial, and whose evil influence and effect cannot 
be eradicated from the minds of the jury by any admonition 
from the trial judge. 

“There can scarcely be made to a jury a more seductive 
and insidious suggestion than that a verdict for damages 
against the defendant before them will be visited, not upon 
that defendant, but upon some invisible corporation whose bus- 
iness it is to stand for and pay such damages. Such a sug- 
gestion, once lodged in the minds of the jury, is almost certain 
to stick in their consciousness, and to have its effect upon 
their verdict, regardless of any theoretical exclusion of it by 
the trial judge.” 


Yet the same court has several times held that on 
motion of the plaintiff the court will ask such qualify- 
ing questions as will enable the plaintiff to ascertain 
whether any of the proposed jurors are interested in 
the insurance company which has agreed to indemnify 
the defendant. See Citizens Light, Heat and Power 
Company v. Lee, 182 Ala., 561, 62 So. 199; U. S. Cast 
Iron Pipe and Foundry Company v. Warner, 198 Ala., 
595, 73 So. 936; Louis Pizitz Dry Goods Company, v. 
Cusimano, 206 Ala., 689, 91 So. 799. 

Undoubtedly the plaintiff in a case of this kind 1s 
entitled to a fair and impartial jury, and no person 
interested and employed by a casualty insurance com- 
pany, interested in the result of the suit, though not of 
record thereto, would be qualified to sit as a juror in 
the trial of the case. On the other hand, the defendant 
is entitled to a fair and impartial jury, and if evidence 
that the defendant is protected by indemnity insurance 
cannot be produced to the jury during the trial, nor 
any reference thereto in argument of counsel permit- 
ted, surely the defendant should be protected from hav- 
ing the same matter presented to the prospective jur- 
ors in connection with the ascertainment of their qual- 
ifications, if the same can be avoided without preju- 
dice to plaintiff’s rights. As was said by the Supreme 
Court of Alabama in the case of Citizen’s Light, Heat 
and Power Company, v. Lee supra. 

“There is in this state no set or fixed rule by which the 
court should be so informed of such disqualifications, or by 
which the court should ascertain the facts of disqualification; 
but this should be done before the trial is entered upon, other- 
wise the parties might be held to have waived the ground of 
challenge or disqualification. 


“All this, of course, ought to be done, in so far as it can 
be done, in a mode and at a time that will not prejudice jurors, 
otherwise qualified, against the rights of either party. Improper 
conduct or remarks of counsel or of the trial court as to such 
matters have frequently been held sufficient ground for set- 
ting aside a verdict, and when on the part of the trial court, 
sufficient cause to reverse a judgment. The object and purpose 
of the law in the matter is to purge juries of incompetent 
and disqualified persons as to that particular trial, and so to 
prevent bias and prejudice from inducing an improper verdict. 
Of course, the right to so purge the jury ought not to be 
denied; but, for equally just reasons, such right ought not to be 
so exercised or asserted as to prejudice those who are not 
disqualified, against either party to the suit. The last condi- 
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tion would be as objectionable as the first—indeed, the infirmity 
would be the same. The jurors would thus be rendered unfit 
to try that particular case, and be so rendered in an attempt 
to get rid of disqualified persons. In such case the disease 
would be no worse than the, remedy. 

“For this reason, trial courts and counsel should always 
be careful in ascertaining the facts as to such disqualifications 
and in excusing or in challenging a person as incompetent. 
Any attempt on the part of counsel to get before the jury the 
fact that parties other than litigants will be injured or benefited 
by the verdict or judgment to be rendered for the purpose of 
biasing or prejudicing the jury and not for the purpose of as- 
certaining the fitness of the jurors for the trial, is highly 
reprehensible, and should not for a moment be tolerated by 
trial or appellate courts. Such practices have been repeatedly 
condemned by this and all other appellate courts.” 


This general subject will be found treated in 35 
C. J., 394-395, cited by defendant in error, which auth- 
ority appears to justify the action of counsel for plain- 
tiff in the court below, in so far as the questions asked 
the jurors is concerned, but which does not sustain 
them as to the interrogation of counsel for defendant 
in the presence of the jury as to what insurance com- 
pany was defending the case for the defendant. While 
we consider this improper, no reflection upon the good 
faith of counsel is intended or implied. They were ap- 
parently acting in perfect good faith, in an earnest ef- 
fort to secure for their client a disinterested -jury. 
Furthermore, the precise point is new in this jurisdic- 
tion and no course of procedure in such matter has 
been outlined or decided upon by this court so far as 
the writer knows. 

I am inclined to think that in a case of this char- 
acter counsel for the plaintiff should have the right 
to make it known to the court, either before the trial 
or at the time of the trial, by a proper motion, either 
oral or written, that the defendant is protected against 
loss in the case by an insurance company, and secure 
the permission of the court to ask such questions as 
will satisfy both the court and the plaintiff as to the 
proper qualifications of the jurors in this respect, but 
that such motion should not be presented in the pres- 
ence or hearing of the prospective jurors. And when 
such motion is properly made, and supported, it should 
be granted, and the court should allow such a line 
of interrogation as will elicit the desired information 
from the talesmen without prejudice to the rights of 
the defendant. Usually such questions as the following 
would serve to bring out the desired information. 
“What business or businesses are you engaged in, or 
interested in?” If the answer to this question is not 
sufficient to satisfy plaintiff’s counsel, he might go 
farther and ask: “‘Are you an agent, employee, officer, 
or stockholder, or otherwise interested in any insurance 
corporation?” If the question is answered in the nega- 
tive it is hardly necessary to go farther; if it is answer- 
ed in the affirmative, then the plaintiff might inquire 
further as to what kind of insurance corporation; and 
in those cases where circumstances justify it, the name 


of such corporation. Thus, the necessary information 
could be secured which the plaintiff could use either as 
a basis for a peremptory challenge, or a challenge for 
cause, according to the circumstances. It would seem 
to me to be entirely practical in some such way as 
this to protect both sides in the selection of an abso- 
lutely fair, disinterested, unprejudiced and impartial 
jury which is not only the right of each party to 
secure, but also the highest judicial duty to provide. 
And this, too, without diverting the jurors from a 
proper consideration of the case in hand by the in- 
troduction of a collateral matter which does not con- 
cern the merits of such case, and which they should 
not consider in determining the issues of fact submit- 
ted to them. The course above outlined or one similar 
thereto might well apply in all other classes of cases 
where a third party is interested in the result of the 
suit to be tried, and either party desired to ask such 
questions of the jurors as might be necessary to se- 
cure a properly qualified jury. 

But it must be remembered that the law should 
not penalize a citizen for taking out insurance to pro- 
tect himself against loss in case of accident or neglig- 
ence. If A insures with B. against loss by automobile 
accident or collision, paying B a certain amount for as- 
suming the risk, and A’s automobile collides with that 
of C, and C sues A, the latter’s foresight in making 
preparation by which he can pay the damages, if found 
legally responsible therefor, should not be used against 
him, or prejudice the trial of the issue as to such 
responsibility. It is none of C’s business that A had 
seen fit to provide himself with insurance. If A was 
willing to pay the price, he certainly had the right to 
obtain the insurance. This was no invasion of C’s 
rights. It might rather work to his interest in mak- 
ing surer the collection of this damage, for A might 
otherwise be unable to pay. All that C, in case of 
suit, has the right to insist on is that B, the insurer, 
nor any agent, employee, or other person interested 
in his business, be put on the jury, and he should be 
allowed to take all reasonable, proper and necessary 
steps to protect himself against such a _ possibility. 
But the matter of A’s contract for indemnity with 
B should not be put before the jury; for in their sym- 
pathy for the injured party, and influenced by the 
thought that the loss would not fall on A anyway, the 
tendency to find a liability where none might exist, 
or to find a liability excessive in amount, is too apt 
to control their action in most cases. Furthermore, it 
has no bearing whatever upon the question of A’s 
liability vel non for C’s injury; and as there is no 
privity of contract whatever between B, the insurer, 
and C, C has no right to object to A’s having the full 
benefit of his contract, without prejudice. 


While there are cases which justify the course of 
action taken by counsel for plaintiff in this case, there 


: } 
it 
if 
q 
d 
if 
it 
{ 


118 FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


are also cases to the contrary, and the particular ques- 
tion being new in this state, this court is free to adopt 
the doctrine sustained by the soundest and best reason- 
ing and which will make for the best and fairest ad- 
ministration of justice in this jurisdiction. 

While there was error in permitting the making 
of the preliminary statement by plaintiff’s counsel in 
the presence and hearing of the assembled venire, the 
point was not seasonably or properly raised, and I 
hardly think it calls for a reversal of this case. The 
jury were bound to have found a verdict for the 
plaintiff on the evidence submitted; so the result could 
not reasonably have been otherwise, except as to 
amount, and that has been taken care of by requiring 
remittitur. I therefore concur in the affirmance of the 
judgment, subject to the remittitur provided for. 

WHITFIELD, STRUM and BUFORD, JJ., Concur. 


J. D. M. Crockett, C. B. 
Couchman, and L. U. Crawford, 
Plaintiffs in Error, 
Vv. Hillsborough County. 
J. E. Cassels, 
Defendant in Error. 

STRUM, J. 

Plaintiffs in error, who were plaintiffs below, in- 
stituted an action in assumpsit against defendant 
in error. At the instance of plaintiffs, two commissions 
were issued on December 31, 1924, to take by deposi- 
tion the testimony of three material witnesses for 
plaintiffs. The executed commissions were returned, 
filed and docketed in the Court from which they were 
issued, one on January 17th, 1925, the other on Janu- 
ary 19, 1925. 


The cause came on for trial on April 15th, 1925. 
After the jury had been sworn and the parties had 
therefore gone to trial, plaintiffs offered to read the 
depositions in evidence, to which objections were in- 
terposed by the defendant upon the grounds that it 
affirmatively appears (1) that the witnesses were not 
sworn according to law; (2) that the Commissioner 
did not take the oath provided by law before attempt- 
ing to execute the commission; and (3) that the pur- 
ported oath of the witnesses were taken before Notarys 
Public and not before the designated Commissioners 
as such. The objections were sustained, thereby in 
effect suppressing the depositions, whereupon the 
plaintiffs suffered a non suit with bill of exceptions. 
Sec. 2907, Rev. Gen. Stats. 1920. After the trial court 
had overruled a motion to set aside the judgment 
of non suit, plaintiffs took writ of error to the final 
judgment entered. - 


The question presented here is whether or not the 
trial court erred in sustaining defendant’s objections 
to the depositions. Plaintiffs in error contend that the 
objections are not only without merit, but that they 


pertain to “the execution of the commissions” or to 
“the manner in which the depositions are taken,” and 
therefore have been waived because they were not 
made and disposed of before trial. Rule 45 for the 
Circuit Courts in common law actions; Cannon v. 
Green, 56 Fla. 211, 47 South. Rep. 935. Defendant in 
error contends that the objections are meritorious; 
that they pertain to the “competency” of the several 
witnesses, and therefore “may be made when the de- 
position is produced in the same manner as if the 
witness were personally examined on the trial.” Sec. 
2760, Rev. Gen Stats. 1920; Walls v. Endel, 17 Fla. 
478. 

One commission was issued to A. P. Coffee, as 
Commissioner, to take the deposition of J. J. McLeod 
and R. W. Hubbard, witnesses. The lattér does not 
appear to have testified. The other commission was 
issued to Sarah Hendel, as Commissioner, to take the 
depositions of B. L. Graham. 

With reference to the first deposition, the bill of 
exceptions discloses the following oath appended at 
the end of the interrogatories to and the answers 
thereto of the witness J. J. McLeod: 


“STATE OF OKLAHOMA, 
COUNTY OF TULSA. 
Before me, the undersigned authority, personally appeared 
J. J. McLeod, Tulsa, Oklahoma, who, being duly sworn, says 
that the answers shown above are true and correct to the 
best of his knowledge and belief. 
(SIGNED) J. J. McLEOD. 


Sworn to and subscribed before me this 12th day of January, 
A. D. 1925. 


(SIGNED) A. P. COFFEE 


Notary Public, My Commission expires Aug. 22, 1928. 
(SEAL).” 


The Commissioner, Coffee, subscribed before a Notary 
Public the statutory oath prescribed for Commissioners (Sec. 
2751, Rev. Gen Stats. 1920) on January 13th, 1925, the day 
following the execution of the jurat appended by him to the 
oath of the witness McLeod. ; 


Upon the other deposition, the following appears after 
the answers and signature of the witness Graham: 
“Sworn and subscribed before me this twelfth day of 


January, A. D. 1925. My Commission will expire March 7, 
1925. 


Sara M. Hendel, Notary Public.” * 

The Commissioner, Sara Hendel, subscribed the 
statutory oath prescribed for Commissioners on Janu- 
ary 14th, 1925, two days after the execution of the 


jurat appended by her to the oath of the witness 
Graham. 


A variety of elements enter into the competecy of a 
witness. The common law excluded as incompetent 


witnesses (1) parties to the suit; (2) persons defici- 
ent in understanding; (3) persons insensible to the 
obligations of an oath; and (4) persons whose pe- 
cuniary interest is directly involved in the matter in 
issue. Of course, some of these disabilities have long 
since been removed by Statute, but sensibility to an 
appreciation of the obligation of an oath is still a re- 
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quisite to competency. Greenleaf on Evid. (16th Ed. 
Sec. 327; King’s Lake Drainage Dist. v. Jamison, 75 S. 
W. Rep. 679, 683. Webster’s International Dictionary 
defines the word “competent” to mean “answering 
to all requirements; adequate; sufficient; suitable; 
capable; legally qualified ; fit.” A person may be capable 
of testifying and still be not “competent” to testify. 
“Competency”, as applied to a witness, involves both 
capability and qualification, and imports the existence 
of all essentials to render the witness lawfully fit to 
testify. In order to be competent, a witness must 
understand the nature of and must qualify himself by 
taking an oath which he considers binding on his con- 
science. 40 Cyc 2203. An attempted oath administer- 
ed by one who is himself not qualified to administer it 
is abortive and in effect no oath. See Phelps v. Jones. 
15 S. W. 668. Hence the witness being not under 
oath is not a competent witness. 

The objections of the defendant not only question 
the qualification of the Commissioners to administer 
any oath at all to the witnesses, but also question the 
sufficiency of the oath as administered. These objec- 
tions therefore extend to the “competency” of the wit- 
ness and may be interposed when the deposition is pro- 
duced at or during the trial in the same manner as if 
the witness were being personally examined. Sec. 
2760, Rev. Gen Stats. 1920. It is true the depositions 
might have been opened prior to the trial by consent 
or upon order of the Judge (Sec. 2755 Rev. Gen Stats. 
1920), Rule 46 Cir Cts.), but in view of Sec. 2760, Rev. 
Gen. Stats, 1920, the right to object to the “compet- 
ency” of deponent “when the the deposition is pro- 
duced, in the same manner as if the witness were per- 
sonally examined on the trial” is not lost by the failure 
of the objector to seek the opening of the deposition 
prior to the trial by one or either of the methods just 
mentioned. No circumstances appear which amount 
to a waiver of these objections by the defendant, 
either by being present at the taking of the depositions 
and cross examining the witness, or otherwise. But 
for the provisions of Sec. 2760, supra, the failure of 
the defendant to exercise his right to be present or 
represented at the taking of the depositions and to then 
object to the matters here raised might constitute a 
waiver thereof. See Shutts v. Thompson, 15 Wall. 
(U. S.) 151; 21 Ed. 123; Howard v. Stillwell, etc., 
139 U. S. 199; 35 L. Ed. 147. But these objections 
reached the “competency” of the witness and Sec. 
2760, supra, expressly provides that such objections 
may be raised “when the deposition is produced, in 
the same manner as if the witness were personally 
examined on the trial.” 

Statutes respecting the taking of depositions must 
be substantially complied with and no material devia- 
tion therefrom will be allowed, except by the agree- 
ment or waiver of the parties. Testimony taken by 
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deposition must be attended by the same solemnity 
and must be encompassed by the same safeguards as to 
oath and otherwise as any other testimony. 

Assuming, without deciding, that the form of the 
oaths here in question are sufficient (See Markey v. 
State, 47 Fla. 38, 37 South. Rep. 53; Settles v. State, 
75 Fla. 296, 78 South. Rep. 287; 22 Am. & Eng. Encyc. 
Plead. & Prac. 1350; Senter v. Teague, 164 S. W. Rep. 
1045; 18 C. J. 711; Ballard v. Eckman, 20 Fla. 661; 
Bowes v. Hoeg, 15 Fla. 403), our Statutes contemplate 
that the designated Commissioner shall first qualify 
himself as such by properly assuming the obligation of 
the oath prescribed for Commissioners by Sec. 2751, 
Rev. Gen Stats, 1920, before administering the oath to 
the witnesses. Until the Commissioner has properly as- 
sumed the obligation of that oath he is not qualified 
to act as Commissioner in the administering of oath 
to. the witnesses. See Phelp v. Jones, 15 S. W. Rep. 
668; 20 R. C. L. 506. Although his authority to act 
as Commissioner emanates from the order appointing 
him, such authority necessarily becomes operative only 
after the Commissioner has qualified himself to exer- 
cise that authority in the manner prescribed by the 
Statutes. The Commissioner’s qualifying oath is not 
merely evidence that he possesses the requisite qualifi- 
cations. It also contemplates and embodies an af- 
firmative preliminary act by which the Commissioner 
assumes the solemn obligation required of him by the 
Statute as a condition precedent to acting in a capacity 
which involves the administration of an oath to a 
witness,—a proceeding in which the Commissioner 
must stand impartial, and must be otherwise quali- 
fied to perform at the time. Even though the Com- 
missioner in fact possesses the qualifications prescrib- 
ed by Sec. 2751, Rev. Gen Stats. 1920, a subsequent 
evidentiary showing thereof does not dispense with 
the obligation which the Commissioner must first as- 
sume. The Statute requires the Commissioner to make 
oath “that he ‘will’ well and faithfully perform the 
duties of commissioner’’,—not that he “has” perform- 
ed them,—an obligation which it seems to us an indis- 
pensable prerequisite to the performance of his duties, 
and by which he should be bound while performing 
these duties. 


Several cases which have come to our attention, 
and which might appear upon casual inspection to in- 
dicate a rule contrary to that just announced, are 
clearly distinguishable from this case. In Keeney v. 
Leas, 14 Iowa 464, the deposition was taken before a 
Notary Public who had not recorded his commission 
prior to taking depositions. It was held that he was 
an officer de facto, and that the deposition was ad- 
missible. A Commissioner under our Statute to take 
testimony by deposition, however, is not a public of- 
ficer within the meaning of the doctrine relating to de 
facto public officers. 22 R. C. L. 398. In Allen v. Per- 
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kins, 17 Pick. (Mass.) 369, it appeared by prima facie 


proof that the Justice of the Peace before whom the 
depositions were taken had been duly appointed and 
qualified so as to authorize him to take the depositions. 
In this case it affirmatively appears that the Commis- 
sioners were not qualified when they acted. In Adams 
v. Graves, 18 Pick. (Mass.) 355, the decision turned 
upon a controlling Rule of Court. In Brinkley v. Bell 
62 S. E. Rep. 67, it was held that the depositions in 
question were not inadmissible because it did not af- 
firmatively appear from the Commissioner’s certifi- 
cate thereto that he was a sworn officer. The presump- 
tion of regularity no doubt controlled the decision 
in this case. See 18 C. J. 706. In the present case, 
however, any presumption is overcome by the affirma- 
tive disclosure that the Commissioner’s oath was sub- 
sequently taken. 

Since the Commissioners were not qualified to ad- 
minister the oaths to the witnesses, the defendant’s sec- 
ond objection was properly sustained. It is therefore 
unnecessary to examine the other objections. 

We find in the transcript no motion for the allow- 
ance of time to retake the depositions under Circuit 
Court Rule 45, nor any ruling of the trial Judge on 
such a motion. We notice a reference to such a mo- 
tion in an affidavit contained in the transcript but 
we can not consider the question of whether or not 
the justice of the case required a continuance and the 
allowance of time to re-take the depositions upon a 
mere inferential showing that a proper motion was in- 
terposed and a ruling had thereon. Under the circum- 
stances disclosed in the transcript there was no error 
in the action of the trial Judge in overruling plaintiffs’ 
motion to set aside the judgment of non suit and to 
reinstate the case, which motion was made the day 
following the entry of the non-suit. 

Affirmed. 

ELLIS, C. J. and BROWN, J., concur. 

TERRELL and BUFORD, JJ., concur 
opinion and judgment. 


in the 


H. Holder and Clara B. 
Holder, 
Plaintiffs in Error, 

vs. Volusia County. 
Volusia County Bank & Trust 
Company, 

Defendant in Error. 
BUFORD, J. 

In this case it appears that one Ellsworth and 
wife entered into an agreement to convey certain land 
to Holder and wife. Ellsworth and wife executed a 
deed conveying the property to Holder and wife and 
deposited the deed with one Johnson. Holder and wife 
deposited the sum of $2000.00 and a mortgage for 
$2200.00 with Johnson, all such deposits being subject 


to an escrow agreement. The escrow agreement pro- 
vided in part as follows: 

“Both parties appoint W. M. Johnson as escrow agent in 
this matter. The Vendors deposit with the escrow agent a full 
warranty deed properly executed and acknowledged, conveying 
title to the vendees. The Vendees deposit with the escrow 
agent two thousand dollars ($2,000.00) cash, together with a 
purchase money mortgage in the sum of twenty two hundred 
dollars ($2200.00) duly and properly executed. 

Both parties hereto agree and instruct the escrow agent 
to deliver the deed to the Vendees and the money together with 
the mortgage to the Vendors; upon the rendering of the 
final decree in the suit to quiet title to the said property, 

IT IS UNDERSTOOD that the vendees have the right to 
immediately enter upon said premises and to gather and ship 
the fruit now upon said premises. The Vendors, however, shall 
have the right to occupy the dwelling house upon said premises 
for a period of thirty (30) days, with the option of renting 
same for a longer period, upon a month to month basis, if the 
vendees herein decide to rent said dwelling house. In the event 
that this agreement shall be abrogated by the consent of the 
parties or for any other reason whatsoever, the vendees hereby 
agree and instruct the escrow agent to pay to the vendors out of 
the cash deposit in his hands, a sum equal to the net value re- 
ceived from the sale of the aforesaid fruit. The Vendees agree 
to deposit with the escrow agent (from time to time, as re- 
ceived) written evidence of the proceeds from the sale of said 
fruit.” 


The escrow agent, Johnson, left DeLand prior to 
the conclusion of the transaction. The deed together 
with notes and mortgage were found by a third per- 
son in Johnson’s desk after his departure. They were 
delivered to the attorneys representing Ellsworth who 
placed the deed and mortgage in the Volusia County 
Bank & Trust Company, informing the bank of the 
terms of the original escrow agreement. After the 
final decree in the suit to quiet title was rendered 
Holder and wife found that the deed was in possession 
of Volusia County Bank & Trust Company and de- 
manded delivery of the deed, which request being de- 
clined, they brought suit in Replevin to recover the 
deed. 

The case was tried before the court without a jury 
on declaration, plea of not guilty and an agreed state- 
ment of facts. Judgment for defendant was render- 
ed and writ of error was taken. 


The Bank was not an escrow agent. Volusia Coun- 
ty Bank & Trust Company was at most only the agent 
of Ellsworth. The deed had never been delivered to 
the vendees. 


The action of Replevin will not lie to enforce the 
delivery of a deed from vendors to a vendee. Simmons 
vs Curtis, 45 N. W. 1135; Flannigan vs Coggins, 26 
N. W. 846; Bridges vs. Ormand et al., 62 S. E. 422. 
It follows that if the action of Replevin will not lie 
in favor of a vendee against a vendor to enforce the 
delivery of a deed which has been made and executed 
by the vendor conveying lands to the vendee, the 
action will not lie against the agent of the vendor 
who is in possession of the deed. 


Ai 


> 
| 
py 
4 
the 
{ 
4 
q 
é 
1 
fe 
| 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 121 


The judgment should be affirmed and it is so 
ordered. 


Affirmed. 

WHITFIELD, P. J. and TERRELL, J., concur. 

STRUM and BROWN, JJ., concur in the opinion 
and judgment. 

ELLIS, C. J. dissents. 


J. W. Kirkpatrick, 
Appellant, 
Vv. Alachua County. 
C. C. Hindman, et al, 
Appellees. 

TERRELL, J. 

The appellant, J. W. Kirkpatrick, filed his bill of 
complaint in the Circuit Court of Alachua County, seek- 
ing to have a partnership decreed to exist between 
himself and appellee, C. C. Hindman, and to decree a 
dissolution of the said partnership and for an account- 
ing of the affairs of the said partnership as against 
C. C. Hindman. Appellees answered the bill of com- 
plaint admitting that a partnership did at one time 
exist between appellant and appellee, C. C. Hindman, 
for the purpose of doing a general real estate broker- 
age business, but it is further alleged in the answer 
that the said partnership was dissolved long before 
the bill of complaint herein was filed and that it did 
not in fact exist at the time of nor did it handle the 
transactions about which the accounting is sought to 
be enforced. 


On these issues and testimony duly taken the cause 
was submitted to the chancellor for his final deter- 
mination. The chancellor found the equities to be with 
the defendants and dismissed the bill of complaint. 
From that final decree appeal was taken to this court. 

Appellant contends that the final decree below was 
erroneous because the record indisputably shows that 
a partnership did exist between appellant and ap- 
pellee at the time the transactions brought in question 
took place, that said transactions were conducted by 
said partnership and that appellant is therefore en- 
titled to an accounting as to such transactions. 

The position of appellant with reference to the law 
governing partnerships, the conduct of their business 
and the making of accountings is correct and so recog- 
nized by this court, but the questions presented here 
must turn on the issues made by the answer to the 
bill of complaint and the evidence supporting them. 
If the evidence, in other words, shows that no partner- 
ship existed between appellant and appellee at the time 
the bill of complaint was filed, and further shows that 
no such partnership existed at the time of nor did it 
handle the transactions about which the accounting is 
sought to be enforced, then appellant has no standing 
in a court of equity. The evidence supporting the 
issues raised was conflicting but the chancellor resolved 


all the conflicts in favor of the appellee and we are 
unable to discover that he clearly erred in his finding. 
We must, therefore, conclude that he arrived at his 
decision after a careful and conscientious considera- 
tion of the evidence, so the final decree will not be 
disturbed. Wilson v. Duncan, 92 Fla. 470, 112 So. 
Rep. 48; Cobb v. Cobb, 82 Fla. 287, 89 So. Rep. 869; 
Davidson v Collier, 75 Fla. 783, 78 So. Rep. 983; Simp- 
son v. First National Bank of Pensacola, 74 Fla. 539, 
77 So. Rep. 204. 

The alleged partnership between appellant and 
appellee not having been proven, appellant was with- 
out remedy in a court of equity. This holding is 
without prejudice to the pursuit of any remedy which 
appellant may have against appellee in a court of law. 

Affirmed. 

WHITFIELD, P. J. and BUFORD, J., Concur. 

ELLIS, C. J. and STRUM and BROWN, JJ., con- 
cur in the opinion and judgment. 


South Florida Amusement and 
Development Company, a 
Corporation, 
Plaintiff in Error. 
-v- Dade County. 
HONORABLE W. F. BLANTON, as 
County Judge of Dade County, 
Florida; HOPE FINANCE CORPORATION, 
a corporation; and SOUTH MIAMI 
REAL ESTATE COMPANY, a corporation, 
Defendants in Error. 

TERRELL, J. 

On June 10th, 1927, Hope Finance Corporation 
and South Miami Real Estate Company filed their 
petition in the County Judges Court of Dade County, 
Florida, as authorized by Section 3536 Revised Gen- 
eral Statutes of Florida, seeking to evict South Florida 
Amusement and Development Company from certain 
lands therein more specifically described. Responding 
to the summons issued from said petition South Flori- 
da Amusement and Development Company entered 
its plea denying the jurisdiction of the said court to 
hear and determine said cause. A motion to strike the 
said plea was granted. 

The motion to strike being granted, South Flori- 
da Amusement and Development Company filed its 
suggestion for writ of prohibition in the Circuit Court 
as authorized by Section 3585, Revised General Stat- 
utes of Florida. The rule in prohibition was granted 
and on motion of South Miami Real Estate Company 
and Hope Finance Corporation was dismissed. To the 
order dismissing the rule in prohibition South Florida 
Amusement and Development Company took writ of 
error. 


The sole assignment of error is: That the Circuit 
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Court erred in dismissing the rule and in discharging 
the defendants therefrom. 

The predicate for this litigation is an “agreement” 
between the parties hereto dated August 25, 1926, 
which is attached to and made part of the petition 
filed in the County Judges Court June 10, 1927. Plain- 
tiff in error contends that the “agreement” was a 
contract of sale under which it was put in possession 
of the lands described, consequently its relation to the 
defendant in error was that of vendor and vendee 
while defendants in error contend that the “agree- 
ment” was a lease and that their relation to plaintiff 
in error was that of landlord and tenant. 

Section eleven of Article five of the Constitution 
among other things provides that the Circuit Courts 
shall have exclusive original jurisdiction “‘of all actions 
involving the titles or boundaries of real estate.” In 
view of this provision we think that when any action 
is predicated on a contract, agreement or other instru- 
ment that raises a real and substantial question as to 
the title or boundary to real estate, the County Judge 
should decline to proceed further in the cause. Welch 
vs. State Ex. Rel. Johnson, 85 Fla. 264, 95 So. 751; see 
also Burton Barrs, as Judge etc. v. State, decided Jan 
25, 1928. 

It is true that the agreement in controversy is sev- 
eral times spoken of in the body of it as a lease but on 
consideration of its whole tenor and effect it bears no 
resemblance whatever to a lease but has all the indicia 
of a conditional sale. In this construction we do not 
depart from the rule to the effect that the name or na- 
ture of an instrument depends always on the intention 
of the parties to it. This intention however must be 
gleaned from the entire content of the instrument in 
the light of the influences that effect it. The name given 
to an instrument by the parties to it is not controlling 
unless the name so given squares with the intent as ex- 
pressed in the body of the instrument. Brown v. 
Beckwith, 60 Fla. 310, 53 S. 542; L’Engle v Over- 
street, 61 Fla. 653, 55 S. 381; Ross v Savage, 66 Fla. 
106, 63 S. 148; Dekle v. Valrico Sandstone Company, 
74 Fla. 346, 77 So. 95; Underhill on Landlord and 
Tenant, 250 & 251; Tiffany on Landlord and Tenant, 
Vol. 1, pages 170-171. 

Being of the view that the “agreement” in which 
this litigation is predicated is a conditional sale rather 
than a lease it necessarily follows that the County 
Judge’s Court was without jurisdiction to hear and de- 
termine the cause. It was therefore error to dismiss 
the rule in prohibition. 

Reversed. 

WHITFIELD, P. J. and BUFORD, J., concur. 

STRUM and BROWN, JJ., concur in the opinion 
and judgment. 

ELLIS, C. J. Dissenting: 

I think that parties to a contract can determine 


their own relation whether it shall be landlord and 
tenant or vendor and vendee. That in this case they 
have by their contract under seal determined that re- 
lation to be landlord and tenant which upon the com- 
plete fulfillment of the terms imposed upon the lessee 
becomes that of vendor and vendee. The instrument 
becomes in that case a contract for the sales or con- 
veyance of the land. I think the county Judge had 
jurisdiction to determine whether the instrument was 
a lease or a contract for the sale of lands. The term 


“Conditional Sale” is not applicable to this class of 
contract. 


Farleigh M. Herald and 


A. M. Herald, 
Appellants, 
Vv. Hillsborough County. 
J. B. Hardin, 
Appellee. 
TERRELL, J. 


This appeal is from a final decree in a foreclosure 
suit. The appellants are husband and wife and were 
defendants below. The lands described in the mort- 
gage was the separate statutory property of the wife. 
To the bill of complaint exhibited against them de- 
fendants filed their answer setting up as their defense 
to the foreclosure; (1) Total want of consideration 
in the execution of the mortgage, (2) That the said 
mortgage was executed under duress, (3) Set off in 
the sum of Two Thousand Dollars against complain- 
ant, and (4) Improper execution and acknowledge- 
ment of the mortgage. After hearing the testimony 
offered in support of these defenses the chancellor en- 
tered his final decree foreclosing the mortgage. Ap- 
peal was taken from that final decree. The defense of 
set off is not urged here so we treat it as abandoned. 
On the question of want of consideration the record 
discloses that the note and mortgage brought in ques- 
tion were given by Farleigh M. Herald, appellant, 
and wife of A. M. Herald, to secure funds that ap- 
pellant, A. M. Herald, admitted that he had wrongful- 
ly taken from appellee, J. B. Hardin, while in his 
(J. B. Hardin) employ. This court has repeatedly 
held that a wife may incumber her separate statu- 
tory property to secure a debt made by her husband. 
It makes no difference whether the consideration for 
the husband’s debt benefits the wife or enhances the 
value of her separate property. Dzialynski v Bank 
of Jacksonville, 23 Fla. 346, _. So. Rep. ; Ballard 
v Lippman, 32 Fla. 481, 14 So. Rep. 154; Connor v 
Elliott, 73 Fla. 217, 74 So. Rep. 649; Ocklawaha River 
Farms Co. v Young, 73 Fla. 159; 74 So. 644. 

It is next contended that the mortgage was exe- 
cuted under duress. Duress is a condition of mind 


produced by an improper external pressure or in- 
fluence that practically destroys the free agency of 
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a party and causes him to do an act or make a con- 
tract not of his own volition. 18 C. J. page 234. There 
is no testimony supporting duress except that of Mrs. 
Herald. The net result of her testimony is that the 
mortgage was executed ‘on her part to secure an obli- 
gation that Mr. Herald owed to Mr. Hardin and that 
Herald was threatening to divorce her and take their 
children if she (Mrs. Herald) did not execute the mort- 
gage. The testimony of Harry E. Klein, the Notary 
Public who took the acknowledgement of the mortgage, 
corroborates Mrs. Herald’s testimony as to execution to 
secure the obligation owed by Herald to Hardin. There 
is no showing whatever that Hardin was in any way 
responsible for the domestic infelicity of Herald and 
his wife, nor was the mortgage at his (Hardin’s) sug- 
gestion but on the other hand it is shown that the 
proposition to make the mortgage originally came 
through Herald’s attorney. Hardin being in no way 
responsible for the unfortunate plight of appellants, 
the mortgage cannot be attacked on the ground of 
fraud or duress as to him. Smith v Commercial Bank 
of Jasper, 77 Fla. 163, 81 So. Rep. 154. We do not 
believe that the facts in this case show that the “free 
agency” of Mrs. Herald was destroyed or that the 
mortgage in question was not of her “own volition” 
but if they did as against the holding of the chancellor 
the unsupported testimony of the person who executed 
the mortgage would be insufficient to set it aside. 


Appellant next undertakes to impeach her acknow!- 
edgement of the mortgage. The acknowledgment in 
this case has been examined and we find that it is in 
substantial compliance with the requirement of the 
law. The rule is well settled in this state (and we 
think in the majority of the states) that the certificate 
of acknowledgement of a married woman to a deed 
or mortgage is conclusive against her in the absence 
of fraud or duress, and that the testimony of the 
parties alone is not sufficient to overcome it, nor can 
the testimony of the officer taking the certificate 
be admitted to contradict his official certificate. Hart 
v Sanderson’s Admin., 18 Fla. 103; Shear v. Robinson, 
18 Fla. 379, Text 443; Bank of Jennings v Jennings, 
71 Fla. 145, 71 S. Rep. 31; Rausch v. Eq. Life Assur. 
Society of the United States, 77 Fla. 846, 82 So. Rep. 
295; Hutchinson v Stone, 79 Fla. 157, 84 So. Rep. 151; 
Green v First National Bank of Mariana, 85 Fla. 51, 
95 So. Rep. 231. 


We are mindful of the fact that this rule does not 
obtain everywhere. In some states under certain con- 
ditions the evidence of the officer taking an acknowl- 
edgement may be used to impeach it. Qualls v Qualls, 
196 Ala. 524, 72 So. Rep. 76; Parlin & Orendoff Co. 
v Hutson, 198 Ill. 389, 65 N. E. Rep. 93; Davis v 
Monroe, 187 Pa. St. 212, 41 Atl. Rep. 44; Winn v 
Itzel, 125 Wis. 19, 103 N. W. Rep. 220. 

Affirmed. 
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WHITFIELD, P. J. and BUFORD, J. concur. 
ELLIS, C. J. and STRUM and BROWN, JJ., con- 
cur in the opinion and judgment. 


C. E. McRae, F. E. Platt, 

Albert Carlton, H. J. 

Downing and M. H. Harrison, 

as and constituting 

the board of County Commissioners 

of DeSoto County, Florida, 
Appellants, 

Vv. DeSoto County. 

D. L. MeSwain, L. L. Morgan 

and F. Marqus, 
Appellees. 

PER CURIAM. 

Chapter 10514, Acts of 1925, authorizes the Coun- 
ty Commissioners of DeSoto County “to issue and sell 
the bonds of said county in an amount not to exceed 
$300,000.00, the proceeds thereof to be used to pur- 
chase a site and to erect and equip a general hospital 
in said county.” The chancellor enjoined the County 
Commissioners from purchasing a hospital site and 
from erecting a hospital. A demurrer to the bill of 
complaint was overruled and the County Commis- 
sioners appealed. 

The statute is indefinite and incomplete in that it 
does not provide that the “general hospital,” for the 
construction of which county bonds are to be sold 
and county taxes to be levied, is for or shall be used 
for a county purpose; and the Act does not authorize 
the County Commissioners to purchase a site or to 
erect a hospital. Unless the hospital is used for a per- 
missible county purpose, a county tax cannot be levied 
for its construction or maintenance without violating 
Section 5, of Article IX, of the State Constitution. 
The statute does not give the County Commissioners 
authority to purchase a site or to build a hospital, 
therefore, the orders appealed from are affirmed. 

WHITFIELD, P. J. and TERRELL and BUFORD, 
JJ., concur. 

ELLIS, C. J. and STRUM and BROWN, JJ., con- 
cur in the opinion and judgment. 


P. Brazier, 
Plaintiff in Error, 
vs. Dade County. 
The State of Florida, 
Defendant in Error. 


BUFORD, J. 

In this case the plaintiff in error was convicted 
with two others, the other two being convicted of 
breaking and entering a building with intent to com- 
mit a felony, while the plaintiff in error was convicted 
on the second count of the information which charged 
that he and _ the two others did receive and aid in the 
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concealment of certain property of the value of more 
than $50.00 which had been theretofore stolen, and 
which they then and there knew to have been stolen. 
The evidence against the plaintiff in error here offered 
to support the charge upon which he was convicted, 
we think, is not as strong as it was in the case against 
the defendant Knowles, in Knowles vs State, 86 Fla. 
270; 97 Sou. 616. 

There is not a word of evidence in the record 
which in anywise establishes it as a fact that the 
plaintiff in error Brazier ever at any time had in his 
possession or control, or at any time concealed or aided 
in the concealment of any one of the articles named 
and described in the information. 

The case should be reversed on authority of 
Knowles vs State, supra, and it is so ordered. 

Reversed. 

WHITFIELD, P. J. and TERRELL, J., Concur. 

ELLIS, C. J. and STRUM and BROWN, JJ., con- 
cur in the Opinion and judgment. 


W. E. Sirmans, and Edith T. 
Sirmans, his wife, S. E. 
Walker and Betty P. Walker, 
his wife, and Sirmans- 
Walker Company, a Corporation, 
Defendants-A ppellants, 

vs. Lake County. 

J. W. Tompkins 


Complainant-A ppellee. 
PER CURIAM. : 

The orders appealed from were affirmed by order 
filed March 15th 1928. Petition for re-hearing has 
been filed and upon considering the same and further 
examination of the record we find that pursuant to 
an order made on the 10th day of August, 1927, a sup- 
ersedeas bond was filed on September 5th 1927 making 
the supersedeas order affecting the first appeal ef- 
fective. 

The second appeal was from an order confirming 
the sale made under the final decree. There being no 
showing to the contrary, we must assume that the 
sale was made before the supersedeas order became 
and was effective. 

The order confirming the sale, however, from 
which order the latter appeal is taken, having been 
made after the order of supersedeas became effective 
and before the appeal to which it applied was disposed 
of in this court, is invalid. 

The orders and decrees appealed from in the first 
appeal are now affirmed. The order of confirmation 
of sale appealed from in the second appeal is reversed 
and the cause is remanded for such further orders 
and proceedings as may be required in the premises 
and a rehearing is denied. 


WHITFIELD, P. J. and TERRELL and BUFORD, 
JJ., concur. 


ELLIS, C. J. and STRUM and BROWN, JJ., concur 
in the opinion and judgment. 


Clyde Lanier, Ethel Fouts, 
Georgia Warren, Ralph Lanier, 
Herbert Lanier, 
Appellants, 
Vv. Hillsborough County. 
On Petition for Re-hearing. 
Lula May Lanier, 
Appellee. 

STRUM, J. 

This is a suit in equity brought by the children of 
a deceased father against their stepmother to cancel 
and set aside a deed which conveyed directly from 
the father to his wife, the stepmother of complain- 
ants, certain lands which the complainants allege 
were, when so conveyed, a part of the grantor—fath- 
er’s—homestead. 

By petition for re-hearing it is suggested by the 
complainants, who are appellants here, that in affirm- 
ing the decree of the chancellor dismissing the bill of 
complaint this Court overlooked and inadvertently 
overruled Norton v. Baya, 88 Fla. 1, 102 South Rep. 
361, and contrary to that decision and also the de- 
cision in Jackson v. Jackson, 90 Fla. 563, 107 South. 
Rep. 255, in effect held to be good and valid a con- 
veyance of a part of the homestead by the husband 
directly to the wife, even though, at the time of the 
conveyance in question, the grantor was the head 
of a family residing in this State, the land described 
in the deed was then the homestead of the grantor 
and there were then living children of said grantor, 
namely, the complainants. 

The decision herein, affirming the decree dismiss- 
ing the bill, is consonant with the doctrine announced 
in Norton v. Baya and Jackson v. Jackson, supra. The 
decisions last named were not overlooked, nor was 
the doctrine therein announced overruled or modified 
by the decision in this case. 

The problem presented by the evidence in this 
case is not without its difficulties. The evidence 
leaves no doubt that the land in question was the 
homestead of the grantor—father—J. S. Lanier, on 
June 6, 1924, and for many years prior thereto. The 
chancellor apparently found, however, that there had 
been an abandonment of the homestead prior to July 
29, 1924, the date of execution of the conveyance here 
in question. There is competent evidence in the rec- 
ord to sustain that conclusion. Certainly there is no 
such lack of it as to justify this Court, under the 
long established rule in this jurisdiction, in reversing 
the chancellor’s conclusion and finding. 

We agree with the proposition of law advanced 
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by appellants that the homestead intended by our Con- 
stitution to be exempt is the place of actual residence 
of the party and his family and that a temporary ab- 
sence of the head of a family in search of health, 
pleasure or for business reasons will not deprive the 
homestead of its character and status as such un- 
less there was a design of permanent abandonment. 
Matthews v. Jeacle, 61 Fla. 686, 55 South. Rep. 865; 
Murphy v. Farquar, 39 Fla. 350; 22 South. Rep. 681. 
It is equally as well settled,. however, by the cases 
just cited that a permanent abandonment of the home- 
stead as a bona fide home and place of permanent 
abode strips it of its homestead character. A home- 
stead is abandoned by taking up a permanent abode 
at a distant place. Whether there has been an aban- 
donment of a homestead so as to deprive it of its 
status as such under the Constitution should be de- 
termined by a consideration of all the pertinent facts 
and circumstances of each case. Nelson v. Hainlin, 
89 Fla. 356, 104 South. Rep. 589. The character of 
property as a homestead depends upon an actual inten- 
tion to reside thereon as a permanent place of resi- 
dence, coupled with the fact of residence. 

The chancellor’s view that the land in question 
had been abandoned as a homestead is in harmony 
with the rule announced in Murphy v. Farquhar and 
Matthews v. Jeacle, swpra, and also in Porter v. Har- 
rison (Ala.), 27 South. Rep. 302; Baker v. Jamison, 
36 N. W. Rep. 647. The following cases also bear 
upon the question: McGregor v. Kellum, 50 Fla. 581, 
39 South. Rep. 697; Land v. Boykin, (Ala.), 25 South. 
Rep. 172; Stanton v. Hitchcok, 31 N. W. Rep. 395; 
Baker v. Jamison, 36 N. W. Rep. 647; Kaseskaes v. 
Gross, 3 S. W. Rep. 840; Conway v. Nichols, 76 N. W. 
Rep. 647. 

Petition for re-hearing denied. 

ELLIS, C. J. and BROWN, J., Concur. 

WHITFIELD, P. J. and TERRELL and BUFORD, 
JJ., concur in the opinion and judgment. 


G. H. Gill, et al. 


Appellants, 
v. Polk County. 
A. H. Wilder, 
Appellee. 
STRUM, J. 


This suit is brought to test, in the respects here- 
inafter discussed, the validity under State and Federal 
Constitutions of Chap. 9580, Acts of 1923, as amend- 
ed by Chap. 11024, Acts of 1925, prohibiting the run- 
ning at large of cattle in Polk County. 

Appellants, who were complainants below, brought 
a bill in equity seeking to enjoin appellee, defendant 
below, as Sheriff of Polk County, from impounding, 
offering for sale or selling any of complainants’ cat- 
tle that might be found running at large in Polk 


County until such time as the County Commission- 
ers of said County shall construct a fence along such 
boundary lines of said County as may not have nat- 
ural barriers to prevent the intrusion of cattle into 
said County from other Counties where cattle may 
lawfully run at large. Complainants allege, and by 
answer and demurrer it is admitted, that they are 
the owners of large numbers of range cattle lawfully 
running at large in Counties adjacent to Polk Coun- 
ty; that under Sec. 12 of Chap. 9580, supra, which 
was made effective by the local election therein pro- 
vided for, it became the duty of the County Commis- 
sioners of Polk County to construct as soon as prac- 
ticable a fence around such portions of said County as 
were not bounded by a natural barrier; that such fence 
has not been constructed, but nevertheless the defend- 
ant Sheriff threatens to impound claimants’ cattle 
found running at large in Polk County and, if neces- 
sary, to sell the same under the provisions of said 
Statutes. Complainants allege that the enforcement of 
said Statutes according to their terms will deprive 
complainants of their property without due process of 
law contrary to State and Federal Constitutions. 
Further alleging the inadequacy of their remedy at 
law on account of the multiplicity of suits at law neces- 
sary to enforce their supposed rights in the premises, 
complainants pray an injunction. See Morgan v. City 
of Lakeland, 107 South. Rep. 269. Other allegations 
of the bill are noticed hereinafter. 

The case was heard upon bill and answer, in which 
answer was incorporated a demurrer. From an order 
dismissing the bill, complainants appeal. 

Complainants urge the Statutes under consideration 
to be unconstitutional because: (1) the Legislature 
has no power to enact legislation of the character 
under consideration; (2) because the Statutes pro- 
vide for the impounding and sale of cattle without a 
judicial determination as to whether or not they are 
running at large within the meaning of the Statute, 
and whether or not the costs and charges for impound- 
ing and feeding such cattle is reasonable; and (3) be- 
cause the subject matter of Sec. 12 as amended by 
the Act of 1925 is not germane to the subject matter 
of Sec. 12 of the original Act of 1923, which it pur- 
ports to amend, and therefore is not embraced within 
the title of the original Act, by reason whereof 
amended Sec. 12 is void, leaving original Sec. 12 in 
effect, and that the original Act does not authorize 
the impounding or sale of cattle running at large 
until the County Commissioners shall have erected the 
fence provided for in original Sec. 12. The bill of 
complaint was filed August 19, 1925, subsequent to the 
effective date of the amendatory Act of 1925. 

The cases are legion in which it is held competent 
for the Legislature in the exercise of the police power 
of the State to delegate to local governmental subdi- 
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visions, such as cities, the power to enact ordinances 
regulating the confining and running at large of cat- 
tle or live stock, and that such ordinances when. rea- 
sonable are valid. Amongst other cases, see Waller 
v. Osban, 60 Fla. 268, 52 South. Rep. 970; Morgan v. 
City of Lakeland, 107 South. Rep. 269; Folmar v. Cur- 
tis (Ala.), 5 South. Rep. 678; and the many cases 
cited in 6 A. L. R. 229. Similarly, the Legislature by 
plenary enactment ‘may prohibit the running at large 
of live stock within a designated County and provide 
for the impounding and sale of offending live stock. 
The passage of such Statutes have been held with 
great uniformity to be within the constitutional pow- 
er of the Legislature. The police power of the State 
is not confined to the suppression of that which is 
offensive, disorderly or unsanitary, but embraces reg- 
ulations reasonably designed to promote the public 
convenience or the general prosperity. Bacon v. Walk- 
er, 204 U. S. 311, 51 L. Ed. 499. Ownership of live 
stock within the State is subject to the police power 
thereof (See Bailey v. Van Pelt, 78 Fla. 337, 82 South. 
Rep. 789; Dutton Phosphate Co. v. Priest, 67 Fla. 
370, 65 South. Rep. 282; 3 C. J. 172), in the exercise 
of which power the State may prohibit the running at 
large of such animals and provide for the impounding 
and sale of offending animals under proper regula- 
tions. Riser v. Umatilla County, 86 Pac. Rep. 595; 
Welch v. Bowen, 2 N. E. Rep. 222; Dillard v. Webb, 55 
Ala. 468; Puckett v. Young, 37 S. E. Rep. 880; State 
v. Mathis, 63 S. E. Rep. 99; Henderson v. Dearing, 
117 S. W. Rep. 1066. See also note 6 A. L. R. 215; 
3 C J. 173. 


Such a law, when complete within itself, may be 
enacted to take effect in a designated County upon the 
vote of a majority of the qualified electors of the af- 
fected County. Dunn v. County Court (Ala.), 4 South. 
Rep. 661; Davis v. State (Ala.), 37 South. Rep. 454; 
Haigh v. Bell, 23 S. E. Rep. 666; 31 L. R. A. 131. 
See also the many cases cited in 6 A. L. R. 219. See 
also Bailey v Van Pelt, supra. 


When the farming and cattle raising industries in 
the same or adjacent portions of the State develop to 
the point where the two come in conflict, the State 
in the preservation of the public peace, safety, conven- 
ience and welfare may bring the situation into adjust- 
ment by the interposition of reasonable regulations. 
Such regulations have been long since regarded as a 
lawful exercise of the police power. Whether such regu- 
lations, in cases of irreconciliable conflicts, shall sub- 
ordinate stock raising to agriculture, or vice versa, is a 
matter for legislative determination. It is not a judi- 
cial question. In the exercise of its general power of 
control over the keeping of live stock, the State may 
prohibit altogether the running at large of such ani- 
mals, and may provide as a remedy for enforcing such 
law that animals found astray shall be sold after 
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proper notice to the owner, and time allowed for re- 
demption. Tiedeman on Limitations of Police Power, 
p. 506; 3 C. J. 178. 

The original Act of 1923, as effectuated by the lo- 
cal election therein provided for, provided in effect 
that it shall be unlawful for live stock to run or roam 
at large within Polk County. Sec. 5, as amended by the 
Act of 1925, provides in effect that any person may 
and it shall be the duty of the Sheriff of said County 
and of any Constable within his District, to take up or 
cause to be impounded all livestock found running or 
roaming at large in said County, and that such im- 
pounder may demand $2.00 per head for impound- 
ing and 50c per head per day for keeping the animals, 
the impounder being required to feed, water and keep 
such live stock in as good condition as when impound- 
ed. Sec. 6. provides for notice to the owner of such 
impounded animals, or if the owner be unknown then 
to the Sheriff of the County of the animals have 
been impounded by persons other than the Sheriff, 
and for redemption by the owner within two days. In 
default of redemption, the Act authorizes a sale at 
public auction by the Sheriff or a Constable to pay im- 
pounding and keeping charges as prescribed by the 
Act, which sale is to be held not less than three days 
after notice thereof signed by the Sheriff or Constable 
published once in a newspaper of general circulation 
in said county and posted at the court house, which 
notice shall state the time and place of sale and shall 
contain a full description of the animals to be sold. 
Out of the proceeds of the sale is first paid the costs 
of impounding and keeping said animals and the costs 
of the sale, the balance, if any, to be paid to the Coun- 
ty Commissioners from whom it may be redeemed by 
the owner of the cattle upon proper proof within sixty 
days, otherwise the same is retained for the benefit of 
the school fund. No charge, liability for damages or 
otherwise, forfeiture, or penalty is imposed upon the 
stock or its owners other than the reasonable cost of 
impounding and maintaining the stock, and the rea- 
sonable costs of sale. Such Statutes have been re- 
peatedly held valid as against the objection that such 
procedure deprives the owner of his property without 
due process of law. Folmar v. Curtis, 5 South. Rep. 
678; Howell v. Daughet, 230 S. W. Rep. 559; 18 A. 
L. R. 63; Hogan v. Brown, 34 S. E. Rep. 411; Fall 
Creek Sheep Co. v. Walton, 1386 Pac. Rep. 488; Ann 
Cas. 1915C, 1252; Randall v. Gross, 93 N. W. Rep. 
223; Wilcox v. Hemming, 15 N. W. Rep. 435; Gosse- 
link v. Clark, 4 Iowa (Clark) 296; Note 6 A. L. R. 
230; 1 R. C. L. 1146; 12 C. J. 1284, and cases cited. 


Due process of law does not in all cases require 
a resort to a court of justice before asserting the 
rights of the public against the individual in the law- 
ful exercise of the police power. Davidson y. New 
Orleans, 96 U. S. 97; 23 L. Ed. 616, 
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Of course, where a recovery or penalty for dam- 
age done by the stock while at large is sought to be 
awarded, or damages of any character beyond the 
reasonable costs and expenses of impounding, keep- 
ing and selling are involved or are to be determined, 
or where a penalty of a criminal or a penal nature 
is to be imposed upon the owner, due process requires 
that those questions be determined only upon a ju- 
dicial investigation. The absence of the elements just 
mentioned usually furnishes the criterion by which 
the constitutionality of Statutes of this character are 
tested as against objection based upon denial of due 
process. Greer v. Downey, 71 Pac. Rep. 900, 61 L. 
R. A. 408; Armstrong v. Traylor, 30 S. W. 440; Sut- 
ton v. State, 36 S. W. Rep. 697, 33 L. R. A. 589; Gil- 
christ v. Schmidling, 12 Kan. 263; Gosselink v. Clark, 
supra; 1 R. C. L. 1148. 


Appellants also insist that since this court has 
held in Carolina-Florida Planting Co. v. Maige, 64 
Fla. 234, 60 South. Rep. 346, in construing a sim- 
ilar Statute, that a mere accidental or unknown es- 
cape of cattle is not a “running at large” within the 
meaning of that Statute, appellants are entitled to 
due process and a judicial determination upon the 
question of whether or not their cattle are running at 
large before such cattle are impounded and sold. See 
also Morgan v. City of Lakeland, supra. Statutes of 
this character are held valid as against the objection 
just mentioned because it is indispensable to the ef- 
ficacy of such a regulation that immediate action be 
taken when stock is found at large in the prohibited 
area. The impounder may frequently be ignorant as 
to the ownership thereof, and if he should be com- 
pelled to wait until the ownership should be ascer- 
tained and a judicial investigation had before im- 
pounding, the stock would be gone, the damage done 
and the Statute rendered futile and impotent. After 
being impounded, the animals must be furnished with 
food and otherwise cared for while restrained, and 
if not properly redeemed by the owner they must be 
disposed of before the expense of maintenance exceeds 
their value. Prompt and summary action of this na- 
ture is indispensable under such circumstances to fully 
effectuate the lawful exercise of the police power. 


The ordinary remedies afforded by law, as by re- 
plevin or trover, supplemented by equitable remedy 
by injunction when proper grounds therefor are 
shown, have been generally regarded as sufficient to 
afford due process and a judicial determination as to 
whether the animals were in fact running at large in 
violation of the Statute and whether the provisions of 
the Statute have been complied with. Folmar v. Curtis, 
5 South. Rep. 678, and cases cited; Burdett v. Allen, 
13 S. E. Rep. 1012; 14 L. R. A. 337; Wilcox v. Hem- 
ming, 15 N. W. Rep. 435; Hendricks v. Block, 97 S. 


W. Rep. 631; Spigener v. Rives (Ala.), 16 South Rep. 
74; Note 6 A. L. R. 230; 1 R. C. L. 1148. 

If it was properly established that cattle about to 
be impounded or sold were at large by “mere acci- 
dental or unknown escape” from their owners, and 
“not negligently or designedly permitted to run at 
large without any effort being made to keep them 
within proper enclosures, or to recapture them when 
they escape without the knowledge of the owner or 
notwithstanding his efforts to restrain them” (See 
Carolina-Florida Planting Co v. Maige, supra), and 
if it was also established that the remedy at law un- 
der the circumstances is not full, adequate and com- 
plete (see Morgan v. City of Lakeland, swpra); Mc- 
Mullen v. Pinellas County, 106 South. Rep. 73), it may 
be that a court of equity would restrain the impound- 
ing or sale of such animals. The bill of camplaint 
in this case, however, presents no such situation, and 
the mere prophecy, anticipation or threat that these 
circumstances may arise in the future, furnishes no 
sufficient reason to restrain generally the enforce- 
ment of the Statute, or to declare it unconstitutional. 

Appellants allege “that they do not carelessly per- 
mit their stock to run or roam at large in the County 
of Polk:” and that “they have endeavored to keep 
their cattle from running or roaming at large within 
the territorial boundaries of Polk County * * * and it 
has been a matter of impossibility for your orators 
to keep their cattle from wandering over the County 
line from free range territory into Polk County;” and 
inferentially “that they are using their utmost en- 
deavors to prevent their cattle from wandering across 
the County line,” which inability appellants claim is 
due to the failure of the County Commissioners to 
construct a fence around Polk County. 


These allegations are mere conclusions, the facts 
to support them not appearing, and amount to no 
more than an assertion that appellants are unable to 
comply with the Statutes, which is no ground for 
restraining the enforcement of a reasonable Statute. 
Though these allegations be considered as true, the 
circumstances disclosed thereby do not establish a case 
of “mere accidental or unknown escape” under the 
extenuating circumstances defined in the Maige case, 
supra, so as to show a threatened impounding and 
sale of appellants cattle in violation of the Statute and 
otherwise under such circumstances as to justify res- 
traint by injunction. 


See. 12 of the original Act made it the duty of the 
County Commissioners of Polk County to construct as 
soon as practicable a wire fence around those portions 
of the County not protected by natural barriers. Sec. 
12, as amended by Act of 1925, omits all reference to 
the construction of a fence and in lieu thereof pro- 
vides in effect that the owner of live stock running 
or roaming at large within Polk County shall be liable 
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to the person damaged for all damages caused by 
such stock. As this suit does not concern the recov- 
ery of damages under amended Sec. 12, it is unnec- 
essary for us to decide whether or not the amended 
Section is valid or whether it supersedes original Sec- 
12. The constitutionality of a statutory provision will 
not be decided at the instance of a party who is not 
prejudiced, and whose rights are not affected by such 
provision, unless the provision assailed is of such a 
nature that, if unconstitutional, it would render in- 
valid a provision of the Statute that does affect the 
rights of such party. In re: DeWoody, 113 South. 
Rep. 677; Carolina-Florida Planting Co. v. Maige, 
supra. The following cases, however, may be found 
enlightening upon the question of the validity of the 
amendment; Peterson v. State, 56 S. W. Rep. 834; 
Thomas v. State, 188 S. W. Rep. 617. If the amend- 
ment is valid, appellants’ contention that Chap. 9580 
does not become operative until the fence provided for 
by original Section 12 is built, must fail. Even if the 
amendment is not valid, thereby leaving original Sec. 
12 in effect, it does not appear to us to have been 
the legislative intent that the other provision of Chap. 
9580, supra, should be held in abeyance and inoper- 
ative until the County Commissioners should have 
performed their duties under original Sec. 12 to erect 
a fence. Sec. 1 of the Act provides: “That from 
and after the passage of this Act and its ratification 
by a majority of the qualified voters of Polk County, 
Florida, it shall be unlawful for live stock to run or 
‘roam at large within the boundaries of Polk County, 
Florida, as hereinafter provided.” Sec. 4 provides: 
“That if at such election a majority of the votes cast 
shall be in favor of prohibiting live stock from run- 
ning or roaming at large within Polk County, Flor- 
ida, such prohibition shall become effective July 1, 
A. D. 1924.” A careful examination of the remainder 
of the Act, including Sec. 12 as originally enacted and 
as amended, fails to disclose any qualification of Sec- 
tions 1 and 4 with respect to the effective date of 
the latter Sections. See Puckett v. Young, 37 S. E. Rep. 
880. 

The decree appealed from is affirmed. 

ELLIS, C. J. and BROWN, J., concur. 

WHITFIELD, P. J. and TERRELL and BUFORD, 
JJ., concur in the opinion and judgment. 


State of Florida, Ex Rel, 
Fred D. Baldwin, et al, 
Plaintiffs in Error, 
v. Brevard County. 
George G. Brockett, et al, 
Defendants in Error. 
PER CURIAM. 
Petition for mandamus was filed in the Circuit 
Court of Brevard County, Florida, to require the de- 
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fendants constituting the Board of County Commis- 
sioners of Brevard County to call an election to vote 
for the creation of a Special Road and Bridge District 
in that County. An alternative writ of mandamus was 
issued, to which defendants appeared and filed demur- 
rer and also motion to quash. Upon hearing after no- 
tice the Court granted the motion to quash and sus- 
tained the demurrer and the plaintiffs refused to plead 
further. The petition was dismissed and writ of error 
was sued out. 

The allegations of the petition, if true, are suf- 
ficient to show that the duty devolved upon the Board 
of County Commissioners to call an election as prayed 
for in the petition. Therefore, motion to quash should 
have been denied and the demurrer should have been 
over-ruled and the respondents should have been re- 
quired to file their answer or return to the alternative 
writ. 

The judgment of dismissal is reversed and the 
cause remanded for further disposition in accordance 
with law and rules of practice. 

Reversed and remanded. 


WHITFIELD, P. J. and TERRELL and BUFORD, 
JJ., Concur. 


ELLIS, C. J. and STRUM and BROWN, JJ., Con- 
cur in the Opinion and judgment. 
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